


















































respect to a consumer's mortgage loan is taken at the direct instruction of the lender or loan 

servicer and for such lender or loan servicer's benefit. 

To further illustrate this lack of authority, the Terms and Conditions governmg the 

relationship with MERS and its members provides: 

MERS shall serve as mortgagee of record with respect to all such mortgage loans 

solely as a nominee, in an administrative capacity, for the beneficial owner or 

owners thereof from time to time. MERS shall have no rights whatsoever to any 

payments made on account of such mortgage loans, to any servicing rights related 

to such mortgage loans, or to any mortgaged properties securing such mortgage 

loans. MERS agrees not to assert any rights (other than rights specified in the 

Governing Documents) with respect to such mortgage loans or mortgaged 

properties. (E3, 13:3, Vol. II) 

Based upon the foregoing, there is no benefit to mortgage loan consumers in requiring 

MERS to be licensed as a mortgage banker. MERS' sole function to the mortgage banking 

industry is to track changes in the ownership and servicing rights in mortgage loans on its 

electronic registry. In order for MERS to track such changes, the recording laws require MERS 

to hold legal title to the deed of trust securing the consumer's mortgage loan in a nominee or 

administrative capacity for the real lender. The Act is intended to protect consumers from 

lenders and loan service providers, not MERS, because these are the parties that make decisions 

with respect to consumers' mortgage loans. Any action taken by MERS with respect to a 

consumer's mortgage loan is taken at the direct instruction of the lender or loan service provider. 

Because consumers will not be harmed if MERS is not registered as a mortgage banker, the 
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Court should reverse the District Court's Order that MERS is required to be registered as a 

mortgage banker. 

CONCLUSION 

MERS does not meet the Act's definition of a mortgage banker. MERS does not 

directly or indirectly make, originate, service negotiate, acquire, sell, arrange for or offer to 

make, originate, service, negotiate, acquire, sell, arrange for mortgage loans. MERS does not 

receive compensation or gain in consideration for its performance of any of the mortgage 

banking activities described in the Act. MERS does not obtain legal or beneficial title to 

promissory notes or other debt instruments; therefore, under a "plain meaning" interpretation of 

the Act, it cannot be deemed to be acquiring mortgage loans. Finally, mortgage loan consumers 

will not be harmed if MERS is not required to register as a mortgage banker. For the foregoing 

reasons, MERS is not a mortgage banker for purposes of § 45-702(6), and the District Court' s 

Order and conclusion that MERS is required to register as a mortgage banker under the Act 

should be reversed. 

DATED this 14th day of October, 2004. 
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MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC., Plaintiff/Appellant 

By: ~~~~~~~~~~~ __ _ 
J 0 epli T. Breckenridge, # 
James M. Pfeffer, #19177 
ABRAHAMS KASLOW & CASSMAN LLP 
8712 West Dodge Road, Suite 300 
Omaha, Nebraska 68114 
(402) 392-1250 
Attorneys for PetitionerlPlaintiff 
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