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OUTLINE FORECLOSURE DEFENSE - TILA & HOEPA

I. INITIAL CLIENT INTERVIEW

A. Client’s Goal -  Realistic Expectations (Need to see all closing documents) 

1. Keep the Home - at some point lender will in all probability be entitled to
foreclose either for the full amount due, small reduction or large reduction 
2. Short Sale - No Buyers/No Money
3. Modify Mortgage - No Mandatory Programs:

The July HOPE program effective Oct. 1, 2008 is a voluntary lender program.
Eligibility required owner occupied home and a loan issued between January 2005
and June 2007. Client must spend at least 31% of his gross monthly income on
mortgage debt. The client can be current with the existing mortgage or in default, but
either way the client must prove that you will not be able to keep paying their
existing mortgage and attest that it is not a deliberate default just to obtain lower
payments.  All second liens must be retired or paid such as a home equity loan or line
of credit, or Condo or Home Owner Ass'n lien. The client cannot take out another
home equity loan for at least five years, unless to pay for necessary upkeep on the
home. The client will need approval from the FHA to get the new home equity loan,
and total debt cannot exceed 95% of the home's appraised value at the time.

*** According to Mortgage Daily News, this program resulted in 1 mortgage modification ***
 
Also contact the city in which the client resides or county to see if they have a
homeowner's assistance program. West Palm Beach will give up to $10,000 to keep
its residents from going into default.

*** WEST PALM BEACH PROGRAM IS NOW A COUNTY WIDE PROGRAM.
 
FANNIE MAE and FREDDIE MAC announced that they will set aside millions to
rewrite mortgage terms so its homeowner can remain  in their home.

** You can go to the FANNIE MAE and FREDDIE MAC web sites to determine if either owns
your client’s mortgage****.

Fannie Mae: http://www.fanniemae.com/index.jhtml
http://loanlookup.fanniemae.com/loanlookup/

Obama’s New Making Homes Affordable Plan - outline of program
http://www.fanniemae.com/homepath/homeowners/in_foreclosure.jhtml

The President's Plan was created to help millions of homeowners refinance or modify their

http://www.fanniemae.com/index.jhtml
http://loanlookup.fanniemae.com/loanlookup/
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mortgages to a payment that is affordable, both now and in the future.

Home Affordable Refinance: Many homeowners pay their mortgages on time but are not able to
refinance to take advantage of today's lower mortgage rates, perhaps due to a decrease in the value
of their home. The Home Affordable Refinance will help borrowers whose loans are held by Fannie
Mae refinance into a more affordable mortgage.

Home Affordable Modification: Many homeowners are struggling to make their monthly mortgage
payments either because their interest rate has increased or they have less income. The Home
Affordable Modification will provide them with mortgage payments they can afford.
For more information, go to the U.S. Department of Treasury web site, MakingHomeAffordable.gov.
Act Now to Prevent Foreclosure.

****AS OF MARCH 2009 IF LENDER/SERVICER TOOK TARP MONEY MUST
FOLLOW THE FANNIE/FREDDIE GUIDELINES FOR MORTGAGE MODIFICATIONS

*****HAMP PROGRAM Voluntary 

If Lenders or Servicers voluntary agreed to the program, they have to follow the
Fannie/Freddie Guidelines

If you have missed any home mortgage payments ... if you are about to miss a payment due to
hardship ... or if your loan already has been referred to an attorney -- please call your mortgage
servicer immediately. The telephone number is on your mortgage bill or coupon book.

Your mortgage servicer has a variety of options for many qualified borrowers to modify their
mortgages to lower their monthly payments and avoid foreclosure.

You can also call Fannie Mae at 1-800-7FANNIE. If we have your mortgage, we can help you get
in touch with your mortgage servicer to get the assistance you need.
Counseling and Information

If you need advice, you can call your local homeowner or financial counseling agency, or the
Homeowner's HOPE™ Hotline at 1-888-995-HOPE. Experienced counselors can help you develop
the best plan for your situation. This counseling is free. Other resources are available on our related
links page.
Gather the Information You Will Need

Before you call your mortgage servicer or homeownership counselor for help, it would be helpful
to gather the following information to facilitate your discussion:

    * letters or communications from your lender
    * foreclosure notices
    * recent mortgage statements showing your loan number
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    * homeowner's insurance policy
    * last two pay stubs and most recent tax return for all borrowers named on the mortgage
    * proof of other income, such as child support, alimony, Social Security, or pension
    * bank account statements
    * a list of major monthly bills, including child care, utilities, credit cards, and cell phone.

 
Freddie Mac: http://www.freddiemac.com/

https://ww3.freddiemac.com/corporate/

Bank of America, which includes Countrywide, and JP Morgan Chase announced
that they will set aside millions to rewrite mortgage terms so its home mortgagors can
remain in their home. They announced that the terms or conditions for the
modification will be available sometime in December/January.

Most of the time they try to recapture what they have lost. 

4. Stay in the home and try to defeat the foreclosure under TILA RESPA and Lost
Note, etc.

II. DEFENDING A MORTGAGE FORECLOSURE

A. Prepare Client for Litigation

1. Client needed for 4 Events
a. Answer Interrogatories, Request to Produce
b. Client’s Deposition
c. Mediation - Remember mortgage cases like most cases have a high
percentage of settling.
d. Trial 

2. Cases move slowly even more now because of the volume of foreclosures and the
reduction of court budgets

3. Cases move on a 30/60/90 day tickler system - one side does something the other
side gets to respond or sets a hearing.

4. If the client fails to do any of the above timely or fails to appear for any of the
events, he may lose his case automatically

5. Because of the way the system works the client may not hear from you for several
weeks - not ignoring the case - that is just how the system works but feel free to call
or write and ask questions

http://www.freddiemac.com/
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6. Keep in contact with the lawyer and advise of changes in circumstances/goals and
contact info  

7. Explain a Foreclosure -  The legal mechanism by which the mortgage lender ends
the “equity of redemption” by having a judge determine the amount of debt and a
specific date, usually in 30 or 60 days to pay the money, and if not paid by that date,
the judge allows the clerk to auction the property. Fla. Stat.  §697.02, which changed
the old English common law notion that the mortgage gave the lender an interest in
the borrower’s land, makes the mortgage a lien against title. Fla. Stat. §45.0315 tells
the mortgage lender that the borrower has the right to redeem the property after final
judgement of foreclosure, until shortly after the clerk conducts the auction, when the
clerk issues the certificate of sale. The client still has legal, recorded title to the
property throughout the foreclosure process until the clerk issues the certificate of
sale (ends redemption) then the certificate of title (transfers title) 10 days after the
clerk’s sale if no objection to sale filed.

8. Deficiency - The judgement will determine the amount of the debt. A deficiency
is the difference between the debt owed and the fair market value of the home at the
date of the clerk’s sale.

9. If the client declines to retain you, make sure he knows that the complaint must be
answered in 20 days or he could automatically lose

B. Read the Summons Complaint, the Mortgage, Note and the Assignments

1. Check the Summons for proper service and if not prepare a motion to quash

2. The vast majority of foreclosure complaints are filed by foreclosure factories and
will generally have 2 counts - reestablish a lost mortgage and note and foreclose.
Fertile area for a motion to dismiss (see the sample motions to dismiss)

3. A good defense lawyer can find a basis to make a good faith motion to dismiss
most of the form mortgage foreclosure complaints.

4. If you practice in a Circuit/County that has UMC for its mortgage foreclosure
cases, you set the motion to dismiss for hearing 30 days out or so. Otherwise, let the
opposing counsel’s office set the hearing. 

5. Can reestablish a negotiable instrument under Fla. Stat. §71.011 but cannot enforce
it. Fla. Stat. §673.3091 is not a reestablishment statute - it is an enforcement statute.
Lawyers Title Ins. v. Novastar Mortg., 862 So.2d 793 (Fla. 4th DCA 2003)

6. Person suing to foreclose must have the right to foreclose and reestablish when he
files the lawsuit - post lawsuit assignments establish the lender did not own at time



5

of suit unless pre-suit equitable assignment. See: Mason v. Rubin, 727 So.2d 283
(Fla. 4th DCA 1999); National Loan Invest. v. Joymar Ass., 767 So.2d 549 (Fla. 3rd

DCA  2000); State Street Bank v. Lord, 851 So.2d 790 (Fla. 4th DCA 2003). For an
example of how far courts will go to find mortgages enforceable see: State Street
Bank v. Badra, 765 So.2d 251 (Fla. 4th DCA 2000), Mtg. Elec. Regis. Sys. v. Badra,
991 So.2d 1037 (Fla. 4th DCA 2008). (Also notes distinction between enforcement
under Fla. Stat. §673.3091 and  reestablishment under Fla. Stat. §71.011). 

C. Answer Affirmative Defenses and Counterclaim

1. A general denial of allegations regarding the lost note is not enough. The defendant
must specifically deny lost note allegations (see forms).

2. Generally speaking, I like to file a counterclaim with the affirmative defenses
because the lender then cannot take a voluntary dismissal without court order and the
SOL may expire for the TIL claims. You have more control over the suit, but now
you must pay a filing fee for the counterclaim.

3. I have not done a specific RESPA Yield Spread defense recently because in 1999
the FRB changed the regulations so the payment is not automatically a kickback for
the referral of business (In my opinion this was the beginning of the mortgage mess
we have now). Call me if you want a sample for a RESPA YSP defense.

4. Making Home Affordable Act and failure to modify the mortgage defense - The
regulations upon which these guidelines are based are impossible to find. I asked a
HUD employee who attended a mortgage foreclosure symposium if she had a copy
and she is still looking. However, I think the failure of creditors to modify mortgages
under the Make Homes Affordable Act can be used as an equitable defense  under
the same reasoning used in Cross. v. Fed. Natl. Mortgage Ass'n, 359 So.2d 464 (Fla.
4th DCA 1978). The Program is at:
http://makinghomeaffordable.gov/
The Guidelines are at:
http://www.treas.gov/press/releases/reports/modification_program_guidelines.pdf

D. Discovery

1. I usually send out the Interrogatories and Request to Produce with the Answer, also
serve Notice of Taking P’s Deposition DT. See attached Notice for the wording.
Gives more control over the case

2. Usually the lenders firm will call and ask 3 things 1) “What do you really want -
an extended sale date?” 2) “Can I have more time to answer discovery?” 3) “Can I
have more time to find you a witness?” Answer to 1) “I really want to rescind for my
client - do you want to agree to a rescission?” 2 & 3) “No problem as long as you

http://makinghomeaffordable.gov/


6

agree not to set any dispositive motion for hearing until a reasonable time after I get
the discovery or take the deposition so that I can prepare and I do not incur an
expedited deposition fee.” 

3. Lender Depositions: I used to recommend that there was no need to spend the
money to actually depose the lender because their testimony rarely varied, and it
could work to your disadvantage because if you actually take the pre-trial deposition
for the lender or his servicing agent, you will have preserved the lender’s testimony
for trial. If for some reason the lender cannot appear on the scheduled trial date, he
will either take a voluntary dismissal or settle the case. I have won a half dozen cases
or forced favorable settlements when the lender’s representative could not appear at
the trial.

However, I am changing this tactic because the person they send rarely has the information requested
in the Notice of Taking Deposition DT that you want to cover, and you can move to compel the
lender to provide the correct person. They can also help to establish that there are other documents
they have that they did not produce in discovery i.e. servicing agreements, trust agreements, etc. as
listed in the Notice of Deposition DT. 

4.  Closing Agents depositions: There is rarely a need to actually depose the closing
agent because the testimony rarely varies and you will have preserved the testimony
for trial. I have not changed my view on this point. They either say: 1) “I do not
remember the closing because I do hundreds and this was years ago, but it is my
regular business practice to do A B and C and I followed my regular practice for this
loan.” - the most credible and the usual testimony; 2) 1) “I remember this closing and
I gave all the required disclosures to the consumer and explained all the documents.”
Not credible unless they tie the closing to an exceptional memorable event because
the closing generally took place years and hundreds of closings earlier and you can
usually catch them on cross “So name the next loan you closed and describe that
closing” 3) 1) “I remember this closing and I gave the consumer nothing and
explained nothing. Rare - this happened once in my career. You do need the closing
file so you can do a notice of production to non-party.

5. Mortgage Broker depositions: Again, there is rarely a need to actually depose the
broker because the testimony rarely varies and you will have preserved the testimony
for trial. They either say: 1) “I do not remember this borrower because I do hundreds
and this was years ago, but it is my regular business practice to do A B and C and I
followed my regular practice for this loan.” - the most credible and the usual
testimony; 2) 1) “I remember this borrower and I gave all the required disclosures to
the consumer and explained all the documents.”  Not credible unless they tie the
borrower to an exceptional memorable event. 3) “I remember this closing and I broke
the mortgage brokerage laws and violated TIL. Rare - this has never happened. You
do need their application package so do a notice of production to non-party. 
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6. Compare the documents in all of the closing packages: Lender’s underwriting,
closing agent and mortgage broker. I have seen 3 different sets of documents, one in
each package. The key is what was given to the client at the closing.

7. Your client’s deposition - very important if the case turns on a factual issue of
what happened at the closing. The client needs to be very precise and sure as to what
occurred at the closing.

E. Motions to Strike

1. Lender’s counsel frequently move to strike the defenses. These motions are
generally not well taken, and simply prolong the case. See Response to Motion to
Strike.

2. There are two rules for striking a party’s pleadings; one arises under Fla. R. Civ.
P. 1.140(f), and the other arises under Fla. R. Civ. P. 1.150.

3. Under Rule 1.140(f): “A party may move to strike . . . redundant, immaterial,
impertinent, or scandalous matter from any pleading at any time.” Fla. R. Civ. P.
1.140(f). 

4. Under Rule 1.150, a party can move to strike a “sham pleading” at any time before
trial. This rule requires the Court to hear the motion, take evidence of the respective
parties, and if the motion is sustained, allows the Court to strike the pleading to
which the motion is directed. The Rule 1.150(b) Motion to Strike as a sham must be
verified and must set forth fully the facts on which the movant relies and may be
supported by affidavit.

5. Lender’s attorneys usually set their motions to strike for hearing on the UMC
Calendar. This means that the Court cannot consider evidence or take testimony on
the motion because UMC calendars are non-evidentiary. See: D’Amato v. D’Amato
4D03-1631 (Fla. 4th DCA 2003); Topp Telecom, Inc. v. Atkins, 763 So.2d 1197, fn
3 (Fla. 4th DCA 2000); Linville v. Home Sav. Of America, FSB, 629 So.2d 295 (Fla.
4th DCA 1993).

F. Lender’s Motions for Summary Judgment Rule 1.510

Courts sparingly grant summary judgment to avoid infringing on the constitutional right to
trial. If fact issues exist and the slightest doubt remains, the Court must resolve the doubt in
favor of the non-movant and deny summary judgment. Manning v Clark, 71 So.2d 507
(Fla.1954), Williams v. City of Lake City, 62 So.2d 732 (Fla.1953).

Courts hold the movant to a strict standard and must resolve all facts in evidence and
reasonable inferences against the movant. Majeske v. Palm Beach Kennel Club, 177 So.2d
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531 (Fla.4 DCA 1965). If facts are undisputed but conflicting issues arise over the inferences,
a Court must deny summary judgment. Distribution Company v. Sav-A-Stop, Inc., 124 So.2d
753 (Fla. 1 DCA 1960). As a result, all doubts and inferences must be resolved against the
moving party, and if there is the slightest doubt or conflict in the evidence, then summary
judgment is not available. See Albelo v. S. Bell, 682 So.2d 1126, 1129 (Fla. 4th DCA 1996).

Bernstein v. New Beginnings Trustee, LLC, 988 So.2d 90 (Fla. 4th DCA 2008) holds that:
“‘[T]he burden is upon the party moving for summary judgment to show conclusively the
complete absence of any genuine issue of material fact.’ Fini, 936 So. 2d at 54 (quoting
Albelo v. S. Bell, 682 So. 2d 1126, 1129 (Fla. 4th DCA 1996)). A trial court may enter
summary judgment only when there are no genuine issues of material fact conclusively
shown from the record and the movant is entitled to judgment as a matter of law. See Albelo,
p.1129.”

1. The lender’s attorney will no doubt file a motion for summary judgment, usually
including the affidavit of a servicing agent who has reviewed the file, many times not
attaching the documents that he is attesting are true an accurate. The court should rule
that the affidavits are hearsay and lack a foundation or predicate because the affiant
is summarizing the legal import of documents, usually trust agreements and servicing
agreements, without attaching copies. See the Summary Judgment memorandum for
the legal basis to object to the lender’s summary judgment.

2. You must be mindful of the Summary Judgment procedures and meet the time
limits under 1.510(c). See Form Notice Pursuant to Rule 1.510(c). 

3. You can timely serve the affidavits in opposition without the client’s/witness’
signature notarized as long as you have the notarized affidavit at the hearing and
there are no material changes to the notarized affidavit at the hearing. See: Silva v.
Hernandez, 612 So.2d 1377 (Fla. 1993) reversing Silva v. Hernandez, 595 So.2d 230
(Fla. 3rd DCA 1992), affirming Burton v. GOV Contracting Corp., 552 So.2d 293
(Fla. 2nd DCA 1989).

4. Even if you do not have affidavits in opposition to summary judgment at the
hearing, you can file them afterwards in conjunction with a motion for rehearing.
However, it is an “abuse of discretion” standard as to whether to accept the affidavit
filed with rehearing. Knowles v. JPmorgan Chase Bank, N.A., 994 So.2d 1218 (Fla.
2nd DCA 2007); Nard, Inc. v. Devito Contr. & Supply, 769 So.2d 1138 (Fla. 2nd DCA
2000), citing to Fatherly v. California Fed. Bank, FSB, 703 So.2d 1101 (Fla. 2d DCA
1997);  Verdino v. Charcoal Pit, Inc., 898 So.2d 246 (Fla. 4th DCA 2005). 

5. Court must consider deposition that is “physically in existence before the court”
even if not filed, to satisfy the requirements of Rule 1.510(c). See:  Elliott v. Dugger,
542 So.2d 392 (Fla. 1st DCA 1989); Ferguson v. VSL Corporation, 528 So.2d 32
(Fla. 3d DCA 1988), review denied, 537 So.2d 568 (Fla. 1988).
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5. Must produce a written notice of acceleration as required by the mortgage, usually
around Para. 22,, which is a condition precedent to foreclose. See: State Street Bank
v. Badra, 765 So.2d 251, pg. 252-253 (Fla. 4th DCA 2000):

“During trial, the trial court addressed the issue as to whether all conditions
precedent to the initiation of the foreclosure action had been complied with.
The Badras argued that in order to accelerate payment under the terms of the
mortgage, notice had to be mailed to the borrowers at the property address or
any other address designated by the borrower. Instead notices dated
December 15, 1992 and March 22, 1993 were sent to incorrect addresses, and
thus, were never received by the borrowers.  Because of State Street Bank's
failure to meet its burden of proof with regard to the conditions precedent
under the mortgage, the trial court granted the Badras' motion for judgment
on the pleadings.” State Street Bank, pg. 252-253.

 See also: Mortgage Elec. v. Badra, 991 So.2d 1037 (Fla. 4th DCA 2008):

“The final judgment, however, was in favor of the Badras because that trial
court concluded, as to the foreclosure of the mortgage based on the
re-established note, that State Street failed to meet a condition precedent to
accelerating the mortgage. Specifically, State Street did not give proper notice
prior to accelerating.”

*****FROST v. REGIONS BANK 4th District. Case No. 4D08-3168. 34 Fla. L. Weekly
D1575b August 5, 2009.******* 4th DCA affirms that the creditor must prove it sent a notice of
acceleration and opportunity to cure as a condition precedent before the lower court can grant
summary judgment. 

G. Lender’s Requests For Admissions Rule 1.370

*****Some Defense Firms Bury the Request for Admissions by Attaching them by staple
behind a Request to Produce - Watch this Tactic***** 

1. The lender may serve Requests for Admission. You have 30 days to respond, and
if you do not the requests are deemed admitted. However, you can file the responses
untimely with a motion and it should be granted even without a showing of excusable
neglect for the untimely filing. See: Wilson v. Dept. Of Admin., Div of Ret, 538
So.2d 139, p. 141 (Fla. 4th DCA 1989), relying on  Melody Tours, Inc. v. Granville
Market Letter, Inc., 413 So.2d 450 (Fla. 5th DCA 1982); Love v. Allis Chalmers
Corporation, 362 So.2d 1037 (Fla. 4th DCA 1978).

2. A judge should be even more mindful about relieving a party from the effects of
an untimely response if there is other record evidence that the admitted fact is not
true or in dispute. Ramos v. Growing Together, Inc., 672 So.2d 103, p. 104  (Fla. 4th



     1  All 11th Circuit TIL decisions and pre- 11th Circuit 5th Circuit cases are binding in Florida.
Kasket v. Chase Manhattan Mtge. Corp., 759 So.2d 726 (Fla. 4th DCA 2000) (Kasket, II)
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DCA 1996); Melody Tours, Inc. v. Granville Mkt. Letter, Inc.,413 So.2d 450, 451
(Fla. 5th DCA 1982). See also Habib v. Maison Du Vin Francais, Inc., 528 So.2d 553,
553 (Fla. 4th DCA 1988). “The use of admissions obtained through a technicality
should not form a basis to preclude adjudication of a legitimate claim.” Sterling v.
City of West Palm Beach, 595 So.2d 284, 285 (Fla. 4th DCA 1992); see also Sher v.
Liberty Mut. Ins. Co., 557 So.2d 638 (Fla. 3d DCA 1990)

3. Rule 1.370(b) provides its own remedy for failure to timely respond to the
requested admissions, and a basis to deny a request for relief when prejudice results
to the requesting party; the request is deemed admitted. Accordingly a court should
not add more penalties via sanctions like striking pleadings for failure to timely file
a response. See: Winn Dixie Stores, Inc. v. Gerringer, 563 So.2d 814, p. 816, fn 3
(Fla. 3rd DCA 1990); Mahmoud v. King, 824 So.2d 248, 249-250 (Fla. 4th DCA
2002).

4. Ruiz v. De Varona, 785 So.2d 508 (Fla.  3rd DCA 2000) went so far as to say that
the Court would not require a Motion for Relief from an untimely response, and
reversed summary judgment where the record otherwise established material issues
of fact by virtue of Affirmative Defenses and a timely filed supporting affidavit in
opposition.  In the 4th DCA you must file a motion before the court can relieve you
from the untimely response. Singer v. Nationwide Mut. Fire Ins. Co., 512 So.2d 1125
(Fla. 4th DCA 1987).

III. TRUTH IN LENDING

A. Overview

1. Congress passed TIL to remedy fraudulent practices in the disclosure of the cost
of consumer credit, assure meaningful disclosure of credit terms, ease credit
shopping, and balance the lending scales weighted in favor of lenders. Beach v.
Ocwen, 118 S.Ct.1408 (1998), aff'g Beach v. Great Western Bank, 692 So.2d
146,148-149 (Fla.1997), aff'g Beach v. Great Western,  670 So.2d 986 (Fla. 4th DCA
1996), Dove v. McCormick, 698 So.2d 585, 586 (Fla. 5th DCA 1997), Pignato v.
Great Western Bank, 664 So.2d 1011, 1013 (Fla. 4th DCA 1996), Rodash v. AIB
Mortgage, 16 F.3d 1142 (11th Cir.1994). 1

2. TIL creates several substantive consumer rights. §1640(a)(1) gives consumers
actual damages for TIL errors in connection with disclosure of any information.
§1640(a)(2)(A)(iii) gives consumers statutory damages of twice the amount of any
finance charge, up to $2,000.00 for errors in connection with violations of  §1635 or



     2 §1640’s last paragraph has the §1640(a)(2) damage limit: “In connection with the disclosures
referred to in section 1638 of this title, a creditor shall have a liability determined under paragraph
(2) only for failing to comply with the requirements of section 1635 of this title or of paragraph (2)
(insofar as it requires a disclosure of the "amount financed"), (3), (4), (5), (6), or (9) of section of this
title...” 

     3 This subsection provides that numerical disclosures in connection with home secured loans shall
be treated as being accurate if the amount disclosed as the finance charge does not vary from the
actual finance charge by more than $100, or is greater than the amount required to be disclosed. See
also Williams v. Chartwell Financial Services, Ltd., 204 F.3d 748 (7th Cir. 2000). (Over-disclosure
can also be a violation under certain circumstances.)
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§1638(a)(2) through (6), or (9), and the numerical disclosures, outside of the $100.00
error tolerance. See Beach, 692 So.2d p.148-149, Kasket v. Chase Manhattan Bank,
695 So.2d 431,434 (Fla.4 DCA 1997) [Kasket I,] Dove, p.586-587, Pignato, p.1013,
Rodash, p.1144. 2 See also §1605(f)(1)(A). 3 

3. §1635(a) allows a consumer to rescind home secured non-purchase credit for any
reason within 3 business days from consummation. If a creditor gives inaccurate
required information, TIL extends the rescission right for 3 days from the date the
creditor delivers the accurate material TIL disclosures and an accurate rescission
notice, for up to three years from closing. Pignato, p.1013 (Fla. 4th DCA 1995)
(“TILA permits the borrower to rescind a loan transaction until midnight of the third
business day following delivery of all of the disclosure materials or the completion
of the transaction, whichever occurs last.”]. See also: Beach, cases, supra, Rodash,
Steele v Ford Motor Credit, 783 F.2d 1016,1017 (11th Cir.1986), Semar v. Platte
Valley Fed. S&L, 791 F.2d 699, 701-702 (9th Cir. 1986). 

4. HOEPA loans (Also called a §1639 or Section 32 loan.) TIL requires additional
disclosures and imposes more controls on loans that meet either the “T-Bill Trigger”
or “Points and Fees Trigger” set forth at §1602(aa). §1639, Reg Z 226.31 & Reg Z
226.32, require the creditor for a §1602(aa) loan to give additional early [3 days
before consummation] disclosures to the consumer and prohibits loans from
containing certain terms [i.e. a prohibition on certain balloon payments]. It also has
a special actual damage provision at §1640(a)(4). (HOEPA can make a lender a TIL
creditor for the first HOEPA loan). (The trigger for Florida’s Fair Lending Act is
based on the HOEPA triggers. This may affect a many loans and may provided post
3 year rescission. See: Fla. Stat. §494.00792(2)(d)). 

5. Zamarippa v. Cy's Car Sales, 674 F.2d 877, 879 (11th Cir. 1982), binding in
Florida under, Kasket II, holds: “An objective standard is used to determine
violations of the TILA, based on the representations contained in the relevant
disclosure, documents; it is unnecessary to inquire as to the subjective deception or
misunderstanding of particular consumers.”
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6. In 1995, Congress created a defensive right to rescind when a lender sues a
consumer to foreclose the mortgage. See  §1635(a) & (i)[1995], Reg. Z 226.23(a)(3)
& (h) [1996]. The §1635(i) amendment triggers the consumer’s defensive right to
rescind when the creditor overstates the amount financed by more than $35.00, or
errs in the Notice of Right to Cancel form, and the claim is raised to defend a
foreclosure. See also Reg Z 226.23(h).

7. Florida defers to the FRB's interpretation of TIL and its own regulations. Beach,
692 So.2d p.149, Pignato, p.1013, Kasket, I p.434. The U.S. Supreme Court requires
deference to the FRB’s interpretations of the Statute and its own regulations. Ford
Motor Credit Co. v. Milhollin, 444 U.S. 555, 560, 565-570 (1980). TIL is remedial,
so courts expansively and broadly apply and interpret TIL in favor of the consumer.
Rodash, p. 1144; Schroder v. Suburban Coastal Corp., 729 F.2d 1371, 1380 (11th
Cir. 1984); Kasket II, W.S. Badcock Corp. v. Myers 696 So.2d 776, p. 783 (Fla. 1st

DCA 1996) adopting Rodash, p.1144: “TIL is remedial legislation. As such, its
language must be liberally construed in favor of the consumer.”

8. Pignato, p. 1013 also holds: “Creditors must strictly comply with TILA. Rodash,
16 F.3d at1144; In re Porter, 961 F.2d 1066, 1078 (3d Cir. 1992). A single violation
of TILA gives rise to full liability for statutory damages, which include actual
damages incurred by the debtor plus a civil penalty. 15 U.S.C.A. §§
1640(a)(1)(2)(A)(i).Moreover, a violation may permit a borrower to rescind a loan
transaction, including a rescission of the security interest the creditor has in the
borrower's principal dwelling. 15 U.S.C.A. §§1635(a).” See also the Beach cases.
This is in harmony with W.S. Badcock, p. 779, which holds: “Violations of the TILA
are determined on an objective standard, based on the representations in the relevant
disclosure documents, with no necessity to establish the subjective misunderstanding
or reliance of particular customers.”

B. Assignee Liability

1.§1641(a)(1) and §1641(e)(1)-(2) provides that assignees are liable for §1640(a)
damages if the disclosure errors are apparent on the face of the disclosure statement
and other documents assigned. Congress statutorily designated the TIL disclosure
statement, the TIL notice of right to cancel, and any summary of the closing costs as
documents assigned. See §1641(e)(2).

2.§1641(c) provides that assignees are liable for §1635 rescission regardless of the
apparent on the face of the “documents assigned” standard for damages claims.
Belini v. Washington Mut. Bank, FA, 412 F.3d 17, p. 28 (1st Cir. 2005).

3. You must make sure that you rescind as to the correct “creditor.” See: Miguel v.
Country Funding Corp., 309 F.3d 1161 (9th Cir. 2002).
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4. Assignees are also liable under Florida’s Fair Lending Act. See Fla. Stat.
§494.00793.

C. Right to Rescind

1. Each consumer with the right to rescind must receive one [1] copy of the correct
TIL Disclosure Statement and two [2] copies of a correct Notice of Right to Cancel
form. If not, the consumer can rescind for up to 3 years after closing. See: Reg Z
226.23(a)(3), fn 48; Beach v. Ocwen, 118 S.Ct.1408 (1998), aff’g Beach v. Great
Western Bank, 692 So.2d 146,148-149 (Fla.1997), aff’g Beach v. Great Western
Bank,  670 So.2d 986 (Fla. 4th DCA 1996); Rodash v. AIB Mortgage, 16 F.3d 1142
(11th Cr.1994); Steele v Ford Motor Credit, 783 F.2d 1016 (11th Cir.1986), all
binding here under Kasket v. Chase Manhattan Mtge. Corp., 759 So.2d 726 (Fla. 4th

DCA 2000) (11th Circuit cases on federal TIL issues are binding on Florida courts).

2. The error must be a “material error” which is defined at Reg Z 226.23 fn 48: “The
term “material disclosures” means the required disclosures of the annual percentage
rate, the finance charge, the amount financed, the total payments, the payment
schedule, and the disclosures and limitations referred to in sections 226.32(c) and
(d).”

3. A HOEPA loan requires additional disclosures 3 days before consummation. See:
Reg Z 226.31(c)(1) (“The creditor shall furnish the disclosures required by section
226.32 at least three business days prior to consummation of a mortgage transaction
covered by section 226.32.”). The failure to deliver the HOEPA forms is an
additional TIL material disclosure which extends the right to rescind for violations.
See: Reg Z 226.23(a)(3): “The consumer may exercise the right to rescind until
midnight of the third business day following consummation, delivery of the notice
required by paragraph (b) of this section, or delivery of all material disclosures,[fn]48
 whichever occurs last. If the required notice or material disclosures are not delivered,
the right to rescind shall expire 3 years after consummation....” See also fn 48 above.

4. Florida’s Fair Lending Act is based on the HOEPA triggers and appears to adopt
TIL right to rescind without the 3 year limit. See: Fla. Stat. §494.00792(2)(d). This
theory has not been tested in any appellate court.

5. Most creditor’s closing/underwriting files will have a signed acknowledgment that
the consumer received 2 copies of the TIL notice of right to cancel. Under TIL 15
U.S.C. 1635(c) this creates a rebuttable presumption of receipt: “Notwithstanding any
rule of evidence, written acknowledgment of receipt of any disclosures required
under this subchapter by a person to whom information, forms, and a statement is
required to be given pursuant to this section does no more than create a rebuttable
presumption of delivery thereof.” Once the consumer’s affidavit or interrogatory
answer or deposition stares that the consumer did not receive the 2 notices, this



     4 The disclosures are  interrelated. If one multiplies the monthly payment amounts by the number
of payments, and adds the sums, this equals the total of payments. Adding the finance charge to the
amount financed equals the total of payments. The annual percentage rate is the percent of these
figures, based on 360 monthly payments, using either the American or actuarial method.
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rebuts the presumption of receipt in the acknowledgment and presents a question of
fact for trial. See: Cintron v. Bankers Trust Company, 682 So.2d 616 (Fla. 2nd DCA
1996).

6. The critical issue is what did each consumer receive not what is in the creditor’s
underwriting or closing file. Make sure that the TIL Right to Rescind form is
correctly filled out and the loan closed on the date it purports to have closed. If the
lender directs the consumer to deliver the notice of right to cancel form to a post
office box, this should extend the right to rescind.

D. Material Errors

1. The TIL Disclosure Statement “Federal Box” will contain  the following “material
information”. These numbers are taken from the Norwest v. Queen Martin trial
memorandum: 4 

Annual Percentage Rate

11.227%

Finance Charge

$176,073.12

Amount Financed

$70,708.16

Total of Payments

$246,781.28

PAYM ENTS: Your payment schedule will be: 

Number of Payments Amount of Payments When Payments Are Due

359

1

685.52

679.60

Monthly beginning

10/01/99

09/01/29

2. At the bottom of the TIL Disclosure Statement, usually just inside the bottom part
of the federal box, you will see a place for the creditor to place an “X” next to: “‘e’
means an estimate;” and a second box to place an “X” next to: “all dates and
numerical disclosures except the late payment disclosures are estimates.” Estimated
disclosures violate TIL.

3. If no Reg Z 226.18(c) required Itemization of Amount Financed (not a material
disclosure error) one “work backwards” to determine how the creditor arrived at the
TIL disclosures. First, one must deduct the $70,708.16 “amount financed” from the
face amount of the note. Lets assume this note was for a $76,500.00 loan. Therefore
the creditor had to use $5,791.84 as the total of “prepaid finance charges.”  In order
to arrive at the disclosed $70,708.16 “amount financed.”  Then one must examine the
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HUD-1 charges to find the charges that equal the $5,791.84 “prepaid finance
charges” to determine the items from the HUD-1 that the creditor included in the
$5,791.84 prepaid finance charges to determine if $5,791.84 correct reflects all the
prepaid finance charges. See: §1638(a)(2)(A); Reg Z 226.18(b): “The amount
financed is calculated by: (1) Determining the principal loan amount or the cash price
(subtracting any downpayment); (2) Adding any other amounts that are financed by
the creditor and are not part of the finance charge (usually not applicable); and, (3)
Subtracting any prepaid finance charge.”

4. The Norwest/Martin Trial memo has a great deal of detail with respect to the
specific charges and violations. 

F. Truth in Lending Remedies

1. §1635(b) and Reg Z 226.23(d)(1-4) rescission; and, 2) §1640 damages.

2. Semar v. Platte Valley Federal S & L Ass’n, 791 F.2d 69 (9th Cir. 1986) is the
leading case used by virtually all courts to impose TIL’s §1635(b) and Reg Z
226.23(d)(1-4) rescission remedy in a non-§1639, non-vesting case. 

3. Semar, interpreted Reg Z 226.23(d)(1) “Effects of rescission: When a consumer
rescinds a transaction, the security interest giving rise to the right of rescission
becomes void and the consumer shall not be liable for any amount, including any
finance charge.” The Semar, Court accepted the consumer’s rescission formula under
Reg Z 226.23(d)(1), added all the “finance charges” listed on the HUD-1, plus the 2
$1,000.00 maximum statutory damage awards ($1,000.00 for the initial error and
$1,000.00 for the improper response to rescission, increased to $2,000.00 in 1995),
plus all the  mortgage payments made, then deducted this sum from the face amount
of the Semar, note to arrive at the net debt owed the creditor.

4. §1640(a)(2)(A)(iii) Statutory Damages $2,000.00 for initial errors and $2,000.00
for the improper response to rescission. See:  15 U.S.C. §1635(g); 15 U.S.C. §1640
(a)15 U.S.C. §1640(g); Gerasta v. Hibernia Nat. Bank, 575 F.2d 580 (5th Cir. 1978),
binding in the 11th Circuit under Bonner. (TIL statutory damages available for initial
TIL error and improper response to demand to rescind).

5. §1640(a)(1) Actual Damages for any errors: Hard to prove need to establish
“detrimental reliance” on an erroneous disclosure.

6. §1640(a)(4) Enhanced HOEPA Damages: §1640(a)(4) enhances the damages: “in
the case of a failure to comply with any requirement under section 1639 of this title,
an amount equal to the sum of all finance charges and fees paid by the consumer,
unless the creditor demonstrates that the failure to comply is not material.”
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5. Equitable Modification under §1635(b) and Reg Z 226.23(d)(4). Williams v.
Homestake Mortg. Co., 968 F.2d 1137 (11th Cir. 1992) allows for equitable
modification of TIL, Burden on lender to prove facts that justify the equitable
modification. If not, Florida courts must follow Yslas v. D.K Guenther Builders, Inc.,
342 So.2d 859, fn 2 (Fla. 2nd DCA 1977), which holds:

“The statutory scheme to effect restoration to the status quo provides that within ten
days of receipt of the notice of rescission the creditor return any property of the
debtor and void the security interest in the debtor's property. The debtor is not
obligated to tender any property of the creditor in the debtor's possession until the
creditor has performed his obligations. If the creditor does not perform within ten
days of the notice or does not take possession of his property within ten days of the
tender, ownership of the creditor's property vests in the debtor without further
obligation.” [emphasis added].

The 2nd District recently reaffirmed Yslas in Associates First Capital v. Booze, 912
So.2d 696 (Fla. 2nd DCA 2005). Associates, involved a partial §1635(b) and Reg Z
226.23(d)(1-4) rescission because the consumer refinanced with the same creditor,
and the refinance included an additional advance of credit. In the Associates, the
consumer can rescind only the additional advance. Important here, the Associates,
consumer argued, and the Court agreed that the lender failed to perform a condition
precedent to equitably modify TIL by failing to respond to his rescission notice
within 20 days, as required by §1635(b) and Reg Z 226.23(d)(2):

“If a lender fails to respond within twenty days to the notice of rescission, the
ownership of the property vests in the borrowers and they are no longer required to
pay the loan. See § 1635(b); Staley v. Americorp Credit Corp., 164 F. Supp. 2d 578,
584 (D. Md. 2001); Gill v. Mid-Penn Consumer Disc. Co., 671 F.Supp. 1021
(E.D.Pa. 1987). However, because 12 C.F.R. § 226.23(f)(2) provides only a partial
right of rescission where there is a refinancing, when the Lender failed to respond to
the notice of rescission within twenty days, ownership of only the property subject
to the right of rescission — the $994.01 loaned for property taxes — vested in the
Borrowers without further obligation.” Associates, p. 698.

G. Truth in Lending Supplements State Remedies & Both Apply

1. Williams v. Public Finance Corp., 598 F.2d 349, rehearing denied with opinion at
609 F.2d 1179 (5th Cir. 1980), binding here under Bonner, holds that a consumer can
get both TIL damages and usury damages because state usury laws and the Federal
Truth in Lending Act provide separate remedies to rectify separate wrongs based on
separate unrelated statutory violations. The 5th Circuit rejected the creditor’s “double
penalty” argument by holding that if it accepted the argument, it would give special
lenient treatment to the creditor when his loan violates 2 separate statutes, one state
and one federal, designed to remedy 2 separate wrongs:
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“Moreover, we eschew an analysis of these statutory cases limited by the
common law doctrines of compensation for breach of contract. These cases involve
penal statutes, and we are compelled to enforce their clear and direct commands
whether or not they seem to be overcompensating in a contract or tort analysis. There
is nothing inherently wrong, excessive, or immoral in a borrower receiving two
bounties for catching a lending beast who has wronged him twice — first, by
sneaking up on him from behind, and then by biting him too hard. The private
attorney general who exposes and opposes these credit wolves is not deemed unduly
enriched when his valor is richly rewarded and his vendor harshly rebuked. Nor does
the state’s punishment for the usurious bite interfere with Congress’s punishment for
the wearing of sheep’s clothing.”

 
“We have come, or gone, a long way from Shakespeare’s ancient caution, “Neither
a borrower, nor a lender be.” In today’s world borrowing and lending are daily facts
of life. But that a fact becomes diurnal does not mean it has been cleansed of its dire
potential. We still heed the Bard's advice, but in our own modern way — by strict
regulation of the strong and careful protection of the weak and unwary. While the
well-intended efforts of our many sovereigns may at times sound more like
discordant and competing solos than mellifluous duets, we, as judges, must restrain
our impulse to stray from the score.” Williams, 609 F.2d pg. 359-360. 

In case the first opinion was unclear on this point, the Williams, rehearing opinion
repeated and reaffirmed its “lending wolf” analysis:

“Noting that the effect of appellants’ argument was to ask for “special lenient
treatment to lenders who violate two laws instead of just one,” we rejected the
approach to the question proposed by the appellants and defined our inquiry in the
following terms: 

[W]e think the real question in this case is a relatively standard one of statutory
interpretation.  More specifically, we think the question is whether Congress intended
that the TIL Act would apply to loans which violated state usury laws punishable by
forfeiture. At the outset we note that no exception for such loans is made explicitly
in the TIL Act. Moreover, since the Act is to be construed liberally to effect its
remedial purposes, Thomas v. Myers-Dickson Furniture Co., 479 F.2d 740, 748 (5th

Cir. 1973), we are generally disinclined to read into the Act an implicit exception
which benefits lenders at the expense of borrowers. However, the real test of whether
this exception was intended or not must start with the question of whether it serves
or disserves the purposes of the Act. In this analysis resides the real focus of our
decision. The ILA and TIL Act provide separate remedies to rectify separate wrongs.
The ILA limits what a lender subject to its provisions can charge for the use of its
money; the TIL Act provisions involved here are designed to penalize and deter an
independent wrong arising from nondisclosure.[fn5] We did not believe, and do not
believe, that it subserves the purposes of the TIL Act to read into it an implied
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exception for loans which violate unrelated state usury laws. As we have already
said, we do not think it especially unfair or unjust to order two punishments for a
lender who violates two  laws. And more to the point, we think it would be directly
contrary to the purposes and policies of the TIL Act to excuse a violator from federal
penalty simply because he is also liable for a state penalty, especially where that state
penalty may often be less harsh than the federal penalty.......” 

 
“...... Appellants petition for rehearing have taken offense at our characterization of
lenders who violate the ILA as “credit wolves” and as wearers of “sheep’s clothing”
when they also violate the disclosure provisions of the TIL Act. They suggest that
such labels have obscured our analysis of the legal issues here. Such most certainly
is not the case. Our analysis was and is based on our perception of the proper
construction of the federal and state policies, even though their meshing is not nearly
as perfect as we and appellants could wish. Nonetheless, as we read the ILA and the
TIL Act, appellants have violated both and are subject to the penalties of both.
Although appellants’ predations may be technical and they may feel we have cried
“wolf” too readily, the fact remains that as we read the statutes appellants are guilty
of the violations charged.” Williams, 598 F.2d pg. 1181-1184. 

H. TILA Defenses 

1.  Lender’s attorneys like to amend their complaint to allege fraudulent inducement
of the mortgage and note in the face of a TIL rescission claim. I have supplied 2
motions to dismiss which address most of the issues when an assignee sues to
foreclose then seeks to amend alleging fraudulently inducement of the mortgage. 

2. A creditor can only raise statutory defenses to defend a TIL claim. Fraudulent
inducement is not a statutory defense, and therefor prohibited. Purtle v. Eldridge
Auto Sales, Inc., 91 F.3d 797, 801 (6th Cir. 1996).

3. 15 U.S.C. §1640(b) Correction of errors defense If lender discovers the errors he
has 60 days to notify the consumer, adjust the account and provide corrected
disclosures - I have never seen this defense raised  

4. 15 U.S.C. §1640(c) Bona Fide error defense - must be a bona fide error, must have
a procedure in place to catch and correct the error. Strictly clerical not error in legal
judgment. I have seen this defense less than a dozen times non was successful at trial,
usually abandoned.

5. Statute of Limitations: Damages have a 1 year limit but you can raise damages by
recoupment or set off after the 1 year limit expires, and must allege for each rate
change for a variable rate loan disclosure errors. 15 U.S.C. §1640(e).Key Sav. Bank,
F.S.B. v. Dean, 695 So.2d 808 (Fla. 4th DCA 1997); Essex Home Mortgage Serv. v.
Fritz, 740 So.2d 1224 (Fla. 4th DCA 1999).
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6. Rescission has a 3 year limitation which is a statute of repose and cannot be raised
after 3 years. See: Beach, cases; 15 U.S.C. §1635(f). There is some question in my
mind as to whether the Fla. Stat. §494.00792(2)(d) adoption of 15 U.S.C. §1635(a)
but not 15 U.S.C. §1635(f) gives an unlimited right to rescind at least HOEPA loans.

7. Sale of property terminates the right to rescind - signing the sale contract is treated
as a sale. See: Dailey v. Leshin, 792 So.2d 527 (Fla. 4th DCA 2001)

IV. FLORIDA FAIR LENDING ACT FLA. STAT. §494.0078 - §494.00797

A. Application

1.  Must be a HOEPA Loan Fla. Stat. §494.0079(7)

2. Limited Application only to a “Lender” which means any person who makes a
high-cost home loan or acts as a mortgage broker or lender, finance company, or
retail installment seller. Excludes any entity chartered by the United States Congress
when engaging in secondary market mortgage transactions as an assignee or
otherwise. Fla. Stat. §494.0079(8)

B. Prohibited Acts - Fla. Stat. §494.00791:

1. Prepayment Penalties prohibited unless within first 36 months after consummation
and only if  borrower was offered a choice of another loan without a prepayment
penalty and borrower was given disclosure at least 3 business days before
consummation, the terms of the prepayment penalty, including the benefit the
borrower will receive for accepting the prepayment fee or penalty through either a
reduced interest rate on the loan or reduced points or fees.

 2. Default Interest Rate higher than loan rate prohibited unless in connection with a
variable loan.

3. Balloon Payments prohibited 

4.  Negative Amortization prohibited

5. Collecting more than 2 prepaid payments prohibited

6.   Extending credit without regard to the payment ability of the Borrower prohibited
as a pattern or practice (equity loans)

 7. Payments to a Home Contractor. Only 1 control. Can issue check only to borrower
or jointly to Borrower and Contractor, or   w/borrower consent to escrow agent with
signed disbursal schedule.
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8. Due-on-demand Clauses prohibited 

9. Refinancing Within an 18-month Period prohibited unless the refinance has a
reasonable benefit to the borrower considering all of the circumstances, including,
but not limited  to, the terms of both the new and refinanced loans, the cost of the
new loan, and the borrower's circumstances.

10. Prohibited from making an Open-ended Loan to evade the act.

11. Prohibits recommending a default on existing loan as part of the refinance.

12. Prohibits offering or selling a high-cost home loan at the residence of a potential
borrower without a prearranged appointment with the potential borrower or the
expressed invitation of the potential borrower, except for mail solicitations

13. Prohibits certain late payment fees

14. Prohibits  a charge to modify, renew, extend, or amend a high-cost home loan or
to defer any payment due under the terms of a high-cost home loan on a minimum
of one modification, renewal, extension, or deferral per each 12 months of the length
of the loan.

C. Required disclosures for high-cost home loans Fla. Stat. §494.00792

1.  Required additional disclosure, format, and timing. Fla. Stat. §494.00792(1)(a).

2.  APR and Variable Rate Disclosure. Fla. Stat. §494.00792(1)(b).

3. Notice of Liability to assignees. Fla. Stat. §494.00792(1)(c).

4. Timing - must be 3 days before closing, must change disclosures if terms change,
and disclosures can be telephonic. Fla. Stat. §494.00792(2)(a)-(c).

5. Must give TIL 3 day notice of right to cancel form Fla. Stat. §494.00792(2)(d).

D. Assignee Liability Fla. Stat. §494.00793

1. Imposes TIL assignee liability, as does Fla. Stat. §494.00792(1)(c).

2. Reconcile with definition of lender. 

E. Right to Cure High-Cost Home Loans. Fla. Stat. §494.00794

1. Consumer has right to reinstate by tendering the amount or performance as
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specified “in this section.” Fla. Stat. §494.00794(1)

2. 2 bites of the cure apple - but the trigger is the lender providing 2 notices under the
section, not 2 borrower defaults. Fla. Stat. §494.00794(1)

3. Must cure default as provided in the section which shall reinstate the borrower to
the same position as if the default had not occurred and shall nullify, as of the date
of the cure, any acceleration of any obligation under the security instrument or note
arising from the default. Fla. Stat. §494.00794(1)

4. Meeting statutory obligation is condition precedent to foreclosure Fla. Stat.
§494.00794(2).

5. Must deliver notice to cure the default to the borrower at the address of the secured
property by postage prepaid certified mail, return receipt requested, which notice is
effective upon deposit in the mail. Fla. Stat. §494.00794(1)

6. Notice shall inform the borrower: (a) Of the nature of default claimed; (b)
borrower's right to cure the default by paying the sum of money required to cure the
default. (c) If the amount necessary to cure the default will change during the 45-day
period after the effective date of the notice due to the application of a daily interest
rate or the addition of late payment fees, as allowed by this act, the notice shall give
sufficient information to enable the borrower to calculate the amount at any point
during the 45-day period. (d) the date by which the borrower shall cure the default
to avoid acceleration and initiation of foreclosure not be less than 45 days after the
date the notice is effective, (e) and the name and address and telephone number of
a person to whom the payment or tender shall be made. (f) if borrower does not cure
the default by the date specified, the creditor may take steps to terminate the
borrower's ownership of the property by requiring payment in full of the home loan
and commencing a foreclosure proceeding or other action to seize the home. (g) the
name and address of the creditor and the telephone number of a representative for
borrower to contact if he disagrees with the creditor's assertion of a default  or the
correctness of the creditor's calculation of the amount required to cure the default.

7. Charging fees or penalty attributable to the exercise of the right to cure a default
including pre 45 day notice fees. 

F. Enforcement Fla. Stat. §494.00796 

1.  Forfeit the entire interest charged in the high-cost home loan or contracted to be
charged or received, and only the principal sum of such high-cost home loan can be
enforced in any court in this state, either at law or in equity. Fla. Stat. §494.00796(1)

2. Appears to adopt the TIL Bona Fide Error Defense - Good faith defense  failure
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was not intentional and resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to avoid such errors, the borrower has
been notified of the compliance failure, appropriate restitution has been made to the
borrower, and appropriate adjustments are made to the loan. Bona fide errors shall
include, but not be limited to, clerical, calculation, computer malfunction and
programming, and printing errors. An error of legal judgment with respect to a
person's obligations under this section is not a bona fide error. Fla. Stat.
§494.00796(2)

3. Remedies are cumulative. Fla. Stat. §494.00796(3)

G. State Law Contractual and Statutory Attorney Fees 

1. Most mortgages and notes have unilateral prevailing fees provisions that define
costs to include fees. You must read these clauses carefully.

2. Fla. Stat. §57.105(7) makes unilateral fee shifting contract clauses bilateral.

3. Many mortgages have 2 unilateral prevailing creditor attorney fee provisions, both
of which define attorney’s fees as part of costs to collect the secured debt:

The Most common Fannie Mae Freddie Mc approvd form has the  first fee
provision in Paragraph “Seventh” as follows:

SEVENTH: That in case it should become necessary place [sic] this
mortgage and the note secured hereby or either of them, in the hands of an
attorney for collection, the said mortgagor covenants and agrees with the
mortgagee to pay all costs, charges and expenses of such collection,
including reasonable attorney’s fees whether collected by foreclosure or
otherwise.” (Emphasis added).

The second fee provision is located in an unnumbered Paragraph at the
bottom of page 3 of 4 beginning with “PROVIDED ALWAYS,” as follows:

“PROVIDED ALWAYS, and this mortgage is on the express condition, that
if the Mortgagor shall well and truly pay unto the Mortgagee the said sum of
money mentioned in said promissory note referred to herein and secured
hereby .... together with all costs, charges and expenses, including a
reasonable attorney’s fee, which the Mortgagee may incur or be put to
in collecting the same by foreclosure or otherwise, or in protecting the
security of the mortgage, whether by suit or otherwise.....” (Emphasis
added).

4. The most common note form likewise has a unilateral prevailing creditor attorney
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fee provision, which also defines attorney’s fees as part of the costs of collection:

“DEFAULT: .... We agree to pay all costs of collection, including reasonable
attorney’s fees if collected by or through an attorney, whether or not suit
is instituted.” (Emphasis added).

5. Fla. Stat. §57.105(7) makes unilateral contractual attorney fees bilateral:

“(7) If a contract contains a provision allowing attorney’s fees to a party when
he or she is required to take any action to enforce the contract, the court may
also allow reasonable attorney’s fees to the other party when that party
prevails in any action, whether as plaintiff or defendant, with respect to the
contract. This subsection applies to any contract entered into on or after
October 1, 1988.”

6. Fla. Stat. 59.46 , allows contractual or statutory attorney fees on appeal unless the
contract, or statute providing for the payment of fees, here Fla. Stat. §57.105(7),
expresses a contrary intent, at Fla. Stat. §59.46:

“59.46 Attorney’s fees. — In the absence of an expressed contrary intent, any
provision of a statute or of a contract entered into after October 1, 1977,
providing for the payment of attorney’s fees to the prevailing party shall be
construed to include the payment of attorney’s fees to the prevailing
party on appeal.” (Emphasis Added). 

7. File your Motion for Costs and Fees within 30 days of the judgment. 
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1 During Year 1         100% of equity is paid to FHA
During Year 2 90% of equity is paid to FHA
During Year 3 80% of equity is paid to FHA
During Year 4 70% of equity is paid to FHA
During Year 5 60% of equity is paid to FHA
After Year 5 50% of equity is paid to FHA
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October 1, 2008 MORTGAGEE LETTER 2008 - 30

TO:  ALL APPROVED MORTGAGEES

SUBJECT:  HOPE for Hom eowners Servicing Guidance

The Housing and Economic Recovery Act of 2008 amends the National Housing Act to
authorize a new, temporary Federal Housing Administration (FHA) mortgage insurance program
called the HOPE for Homeowners Program (also referred to as the H4H Program).  Under the
Program, a borrower facing difficulty paying his or her mortgage will be eligible to refinance
into an affordable FHA-insured mortgage.  The H4H Program is effective for endorsements on
or after October 1, 2008, through September 30, 2011. 

This mortgagee letter provides HUD-approved servicing mortgagees with servicing and loss
mitigation guidance on the new H4H Program.  The information, directions and guidance provided
in the mortgagee letter reflect statutory requirements and the standards, policies and regulations
adopted for the H4H Program by the Board of Directors of the H4H Program. 

I. Background

At origination of an H4H mortgage, the borrower will execute a Shared Equity note and
mortgage (SEM) in favor of HUD with a fixed dollar amount inserted for initial equity.  Likewise at
origination, the borrower will execute a Shared Appreciation note and mortgage (SAM) in favor of
HUD representing a fifty percent (50%) interest in future appreciation of the mortgage property. 
The SEM and SAM mortgage documents will be recorded as second and third priority liens,
respectively, against the property.  

Initial equity is calculated as the difference between the H4H mortgage original balance and
the appraised value at the time of the H4H loan origination.  Based on the date of a sale, disposition
or refinance, HUD is entitled to a percentage of the initial equity pursuant to the schedule as stated
in the SEM.1  Upon sale or disposition of the mortgaged property; HUD is also entitled to receive
fifty percent (50%) of any appreciation.  Appreciation is defined as the growth, if any, in the value
of the property between the time the borrower takes out the H4H mortgage and the time the
borrower sells the property.  HUD may share its 50% interest in future appreciation with a
subordinate lien holder(s) who meet specific criteria for the H4H mortgage. 

Following the funding of the H4H mortgage, the originating lender (Originator) will
record the H4H, SEM and SAM mortgage documents in the public records of the county in
which the property is located and will deliver the original SEM and SAM notes and original

http://www.hud.gov
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2 Contractor is subject to change.  Mortgagees will be notified of any changes via future mortgagee
letters.

3   That is, the sum of the unpaid principal balance and accrued interest on the H4H mortgage and
the original principal balance of the new mortgage debt is less than the sum of (i) the appraised
value of the property after completion of the proposed repair and (ii) HUD’s share of the new equity
created upon origination of the H4H mortgage as if a sale of the property occurred on date of
origination of the new mortgage debt.

recorded mortgage documents to HUD. The recording of the mortgages should enable the
Originator to register the H4H, SEM and SAM notes and mortgages on the Mortgage Electronic
Registration System (MERS);.  The SEM and SAM will be serviced by HUD through its
contractor, C&L Service Corporation/Morris-Griffin Corporation (Contractor).2  

H4H mortgages will be serviced in accordance with the servicing policy for other FHA-
insured forward mortgages as described in HUD Handbook 4330.1 REV-5 and any mortgagee
letters that update this handbook, except as otherwise provided in this mortgagee letter.   

II. Prohibition Against Subordinate Financing

Under the H4H Program, borrowers are prohibited from taking out new subordinate liens
for the first five years of the mortgage except when necessary to ensure maintenance of property
standards.  Therefore, during the first five years of the mortgage, FHA will permit a junior lien
only if the proceeds are essential to preserve and protect the property, and:

· The condition to be repaired represents a health and safety hazard and/or the failure to
make the repair will cause the property condition to deteriorate;

· The  cost of the proposed repair is reasonable for the geographic market area as
determined by HUD’s residential property management contractor;

· The repairs are not primarily cosmetic or represent routine maintenance;

· The financing is a closed-end loan under Federal Reserve Board’s Regulation Z;

· The financing does not reduce the amount of the government’s equity share in the
property;3 and

· The new total debt does not exceed 95 percent of the property’s new appraised value.

HUD will not subordinate equity or appreciation sharing notes to any subordinate
financing – either within the first five years or thereafter – except liens as described above or for
FHA loss mitigation actions (mortgage modifications and partial claims).

Should a borrower need to obtain a loan for property repairs, the borrower should contact
HUD in care of its Contractor at the address at the end of this mortgagee letter and provide
information documenting the need for the repairs, repair cost estimates and a current appraisal
prepared by a FHA roster appraiser.  

III. Refinancing
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In the event of any refinance of the H4H mortgage, the borrower must pay to HUD its full
equity interest as stated in the SEM.   H4H mortgages may not be refinanced using the FHA
streamline process.  Refinance into another conventional loan product is permitted subject to the
following restrictions:

Refinance to Access Equity

No earlier than 12 months from the date of closing on the H4H mortgage, HUD will
subordinate its SAM to a refinance if:

· The refinance results in a 30 year amortizing fixed-rate loan with a principal and interest
payment that is lower than the P&I payment due on the existing H4H mortgage,

· The proceeds from the refinance are sufficient to pay off the percent of initial equity due to
HUD, and

· The cash received by or on behalf of the borrower is limited to the borrower’s initial equity
as stated in the SEM and any earned equity the borrower has accrued by paying down the
principal balance of the loan.

Refinance to Access Appreciation

No earlier than five years from the date of closing on the H4H mortgage, HUD will allow a
refinance if: 

· The cash received by or on behalf of the borrower from the refinance is limited to the initial
and earned equity and no more than twenty-five percent (25%) of the appreciation accrued
since origination of the H4H mortgage, and

· The borrower consents to a modification of the SAM that specifies that HUD is entitled,
upon the sale or other disposition of the property, to a fixed dollar amount equal to fifty
percent (50%) of the appreciation (as adjusted for capital improvements as described
below) that accrued between origination of the H4H mortgage and the date of the
refinance, as well as fifty percent (50%) of any future appreciation that may accrue
between the date of the refinance and sale of the property.

Additionally, if the H4H mortgage is being refinanced into a new FHA loan, the borrower
must; (i) meet all standard eligibility and qualifying guidelines for FHA mortgage insurance, (ii)
have made all of his or her mortgage payments during the previous 12 months, within the month
due,  and (iii) be current for the month due.

Upon receipt of any request to subordinate the SAM to a refinance, HUD shall determine
its equity interest based on the number of years since origination of the H4H mortgage and shall
provide the amount required to pay off the shared equity mortgage to the refinance lender.  If the
borrower is requesting an appreciation refinance, HUD will, based on a new appraisal performed

http://www.hud.gov
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by a FHA roster appraiser and provided by the refinance lender, calculate the total appreciation
(as adjusted for capital improvements) accrued since origination and multiply that amount by
twenty-five percent (25%) to determine the maximum amount of appreciation the borrower may
obtain from the refinance transaction. 

IV. Capital Improvements

Upon receipt of a written request from a borrower, the calculation of accrued
appreciation in the mortgage property may be reduced by an amount equal to seventy-five
percent (75%) of the actual expenditure for capital improvements completed at the borrower’s
expense after origination of the H4H mortgage, subject to the following conditions:

· The combined total cost of the capital improvements claimed must be equal to or greater
than $2,500,

· The borrower must submit original or legible copies of paid invoices itemizing the work
completed,

· The work must be of a nature that significantly changed and enhanced the value of the
property including but not limited to room additions; full roof replacement; complete
exterior painting, siding or stucco; full kitchen renovation; major landscape renovation;
patio or deck additions; in-ground swimming pools,

· Expenses, including but not limited to interior décor (paint, flooring, window and wall
coverings); landscape maintenance (mowing, tree trimming or removal, reseeding,
planting, fertilization) or normal maintenance or replacement of appliances, systems, and
fixtures may not be included, and

· There will be no allowance for “sweat equity”. 

V. Default and Loss Mitigation

Mortgagees shall follow the same documentation and reporting guidelines when providing
loss mitigation to borrowers with H4H mortgages that apply to FHA-insured mortgages.  HUD’s
Loss Mitigation Program allows for the following special considerations when evaluating an H4H
borrower for loss mitigation.

Loss Mitigation Options 

· Special Forbearance – follow existing Program guidance.
· Loan Modification – HUD will subordinate the SEM and SAM to any modification of an

H4H mortgage completed in accordance with HUD’s Loss Mitigation Program.  

· Partial Claim – a partial claim note does not require subordination of the SEM and SAM.  

· Pre-Foreclosure Sale – the lender will include the total dollar amount of the SEM in the total
debt calculation for the negative equity ratio calculations in addition to any existing Partial
Claim.  Net proceeds must fit into the eighty-two percent (82%) requirement and up to
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$2,000 can be used to pay off any junior property preservation lien.  If a junior property
preservation lien does not exist, the borrower is not eligible for the $2,000. 

· Deed-In-Lieu (DIL) – HUD will accept a DIL subject to the SEM and SAM liens and will
allow up to $2,000 to be used to satisfy a junior, property preservation lien.   

VI. Impact of First Payment Defaults

Section 257 of the National Housing Act prohibits HUD from paying an insurance claim on
any H4H loan where there was a first payment default (the borrower did not make at least one full
payment within 120 days from the date of settlement).  Though HUD is unable to pay claims for
insurance benefits on these loans, they remain insured and they must be serviced in accordance with
the HUD’s servicing and loss mitigation guidance.  Lenders must remit the portion of the annual
mortgage insurance premium due each month. 

Prior to filing any claim for insurance benefits, the lender must verify that the loan did not
experience a first payment default as defined herein.

Loss Mitigation

Borrowers must be considered for and offered all appropriate loss mitigation options. 
However, the lender may not file a claim for loss mitigation incentives, reimbursement of loss
mitigation expenses, partial claim advances or forgiveness of principal and interest associated with
pre-foreclosure sales, DIL, claim without conveyance or conveyance claims.  These restrictions
apply to loans with first payment defaults:

· Partial Claim – Lenders are encouraged but not required to offer a loss mitigation option
similar to a partial claim.  HUD may subordinate the SEM and SAM to a partial claim
advance note in favor of a lender if the advance generally complies with FHA Loss
Mitigation Program guidance.  However, HUD is unable to reimburse the lender for the
advance. 

· Pre-Foreclosure Sale (PFS) – the lender is required to offer eligible borrowers the
opportunity to participate in a Preforeclosure Sale Program with terms similar to that
proscribed by FHA, however, the lender is not required to pay the borrower a consideration
or to advance funds for satisfaction of junior liens as provided in the FHA Loss Mitigation
Program.  When a PFS generally complies with HUD guidance, HUD may release its SEM
and SAM liens to accommodate the loss mitigation action.

· DIL – Lenders are required to utilize the DIL option when appropriate.  When a DIL
generally complies with HUD guidance, HUD may release its SEM and SAM liens to
accommodate the loss mitigation action.

Voluntary Termination of Insurance

Section 229 of the National Housing Act, as implemented by the H4H Regulations, provides
that the Secretary shall terminate any insurance contract upon request by the mortgagor and the

http://www.hud.gov
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mortgagee.  In the event the borrower and mortgagee mutually request termination of insurance and
the request is granted, annual mortgage insurance premiums will no longer be due and payable to
HUD.  However, the borrower will not be entitled to a refund of any upfront mortgage insurance
premium received by HUD and will remain obligated for the shared equity and appreciation
mortgages, that can be discharged only as provided in other sections of this guidance. 

VII. Sale and Payoff

Upon sale or other disposition (transfer of title without sale) the borrower must satisfy both
the SEM (if not already satisfied through refinance) and the SAM.  Upon receipt of a payoff request,
HUD will calculate the respective payoff amounts in the manner described herein and issue a payoff
demand to the closing agent.  Also, HUD will determine if there are prior subordinate lien holders
who are entitled to a portion of any appreciation.  

HUD shall receive out of net proceeds its initial equity amount as stated in the SEM note.  If
net proceeds are less than HUD’s share of the initial equity due to a deduction for allowable closing
costs, then net proceeds will be shared as follows:

· First, HUD shall receive from the net proceeds its proportionate share (as determined using
the schedule stated in the SEM) of any closing costs deducted from initial equity.

· Second, the remaining net proceeds (if any) will be distributed between HUD and the
mortgagor according to the schedule stated in the SEM.

HUD shall accept net proceeds that are less than HUD’s share of initial equity as payment in full of
the SEM note subject to the following conditions:

· The sale represents an arms-length transaction with no identity of interest between the
parties,

· The sale price was based on a current appraisal performed in accordance with the Uniform
Standards of Professional Appraisal Practice and acceptable to HUD, and

· The net proceeds from the sale are equal to or greater than eighty-eight percent (88%) of the
appraised value or such other value as may be approved by HUD based on circumstances
beyond the control of the borrower.

Example

Assuming that the original appraisal for an H4H loan is $100,000 and the original loan balance on the H4H loan

is $90 ,000; therefore the SEM  is $10,000 . The property is sold six years later for  $103,000 with $7,000 in

closing costs. The unpaid principal balance on the H4H loan is $88,000.  Net proceeds equal $8,000 ($103,000-

88,000-$7,000). HUD receives $4,500 and the borrower receives $3,500; the deduction of closing costs

resulted in the reduction in net proceeds being less than the initial equity amount by $2,000; HUD first receives

50% of this $2,000, or $1,000 out of the net proceeds; The remaining net proceeds ($7,000) are shared 50/50

between HUD and the borrower with each receiving $3,500.

To the extent that there is appreciation available from HUD’s share for distribution, HUD
will provide instructions to the closing agent to distribute the funds at closing to each prior
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subordinate lien holder in order of their former priority.  The lien holder that previously held the
highest priority will receive up to the full dollar amount of its interest, not to exceed the amount of
available appreciation.  If additional appreciation is available, the lien holder with the next priority
will be entitled to receive payment up to the full dollar amount of its interest, not to exceed the
amount of available appreciation, and so on until all prior lien holders are satisfied or the amount of
available appreciation is exhausted.  All remaining appreciation will be remitted to HUD.

Upon receipt of all equity and appreciation proceeds due to HUD, the Contractor will issue
and record satisfaction and release of the SEM and SAM notes. 

VIII. Correspondence

All correspondence and mortgagor inquiries as noted above related to servicing H4H
mortgage should be directed to:

U.S. Department of HUD
c/o C&L Service Corporation / Morris-Griffin Corporation
2488 East 81st Street, Suite 700
Tulsa, Oklahoma  74137

Any questions regarding this mortgagee letter may be directed to HUD’s National Servicing
Center at (888) 297-8685 or hsg-lossmit@hud.gov.  This guidance is effective immediately.

Sincerely,

Brian D. Montgomery
Assistant Secretary for Housing-
Federal Housing Commissioner

http://www.hud.gov
mailto:hsg-lossmit@hud.gov
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April 28, 2009 

Making Home Affordable  
Program Update  

 
On February 18, the Obama Administration announced the Making Home Affordable (MHA)  
Program, a comprehensive plan to stabilize the U.S. housing market.  As promised, two weeks later on 
March 4, the Administration published detailed program guidelines and authorized servicers to begin 
modifications and refinancings under the plan immediately.  Servicers covering more than 75 percent of 
loans in the country have now begun modifications and refinancings under the Administration’s MHA 
Program. 
 
As previewed in the guidelines released March 4, today we are announcing additional details on the 
Second Lien Program and the integration of Hope for Homeowners into the MHA Program.   
 
Millions of workers have lost their jobs or had their hours cut, and are now struggling to stay current on 
their mortgage payments. As a result, as many as 6 million families are expected to face foreclosure in the 
next several years, with millions more struggling to stay current on their mortgage payments.  Second 
liens contribute to the number of American homeowners unable to afford their housing payments.  Even 
where a first mortgage payment may be affordable, the addition of a second mortgage payment can 
increase monthly payments beyond affordable levels.  In addition, second mortgages often complicate or 
prevent modification or refinancing of a first mortgage.  We estimate up to 50 percent of at-risk 
mortgages currently have second liens. By offering homeowners a way to lower payments on their second 
mortgages through our Second Lien Program, we may potentially reduce payments further for up to 1 to 
1.5 million homeowners, accounting for up to 50 percent of participants in the Home Affordable 
Modification Program, as well as maximize the effectiveness of our first lien modification program. The 
program ensures that first and second lien holders are treated fairly and consistent with priority of liens. 
 
Separately, the integration of an improved Hope for Homeowners program will help underwater 
borrowers, who often face heightened risks of foreclosure, by requiring principal writedowns to help 
homeowners increase the equity they own in their homes.   
 
These new details on the Second Lien Program and the integration of Hope for Homeowners mark 
ongoing progress of the Making Home Affordable Program in improving mortgage affordability for 
responsible homeowners and keeping more Americans in their homes. 
 
 
 

 
 

 
 
 
 
 
 
 

 
 
 

 

 1

Making Home Affordable  
Second Lien Program and Support for Hope for Homeowners 

 
1. Second Lien Program To Create a Comprehensive Affordability Solution for Homeowners 

• A Second Lien Program to Reach up to 1 to 1.5 Million Homeowners 
o Shared Efforts with Lenders to Reduce Second Mortgage Payments  
o Pay-for-Success Incentives for Servicers, Investors and Borrowers 
o Payment Schedule for Extinguishing Second Mortgages 

• Automatic Modification of a Second Lien When a First Lien is Modified 
 
2.  Support for Hope for Homeowners  

• Inclusion of Hope For Homeowners in the Making Home Affordable Program 
o Requirement that Servicers Seek Hope for Homeowners Refinancing in Tandem with a MHA Trial 

Modification 
o Pay-For-Success Incentives Similar to Other MHA Modifications 

• More Principal Writedowns to Help Underwater Borrowers 
• Support for Legislation to Strengthen Hope for Homeowners 
• Treasury Purchase of Special Ginnie Mae Pools to Provide Liquidity for Hope for Homeowners Loans 
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1.  Second Lien Program To Create a Comprehensive Affordability Solution for Homeowners:  We 
estimate up to 50 percent of at-risk mortgages have second liens.  Even if a first lien is modified to create 
an affordable payment, second liens can contribute to much higher foreclosure rates if not addressed.  The 
Second Lien Program coordinates with the first mortgage modification program to lower payments on 
second liens and offer a comprehensive affordability solution for homeowners, helping keep more than a 
million Americans in their homes. In some cases where appropriately tailored to the borrower, servicers 
may also choose to accept a lump-sum payment from Treasury to extinguish some or all of a second lien.  
 

• A Second Lien Program to reach up to 1 to 1.5 million homeowners, and potentially reduce 
payments further for up to 50 percent of participants in the Home Affordable Modification 
Program:  The Second Lien Program will be a complementary program to the first lien 
modification program. It is intended to reach more than a million responsible homeowners who 
are struggling to afford their mortgage payments because of the current recession, yet cannot sell 
their homes because prices have fallen so significantly.  In the current economy, in which 5.1 
million jobs have been lost over the past 14 months, millions of hard working families have seen 
their mortgage payments rise to 40 or even 50  percent of their monthly income – particularly if 
they received subprime and exotic loans with exploding terms and hidden fees.  The Second Lien 
Program will help create a sustainably affordable mortgage payment for millions of homeowners 
who qualify for a first mortgage modification, yet still face challenges in affording their monthly 
payments because of a second mortgage.   
 

• Shared Efforts with Lenders to Reduce Second Mortgage Payments: 
Making Home Affordable will share the cost with lenders of reducing payments for 
homeowners on second mortgages. 

o For amortizing loans (loans with monthly payments of interest and principal), 
we will share the cost of reducing the interest rate on the second mortgage to 
1 percent.  Participating servicers will be required to follow these steps to 
modify amortizing second liens: 

 Reduce the interest rate to 1 percent; 
 Extend the term of the modified second mortgage to match the term 

of the modified first mortgage, by amortizing the unpaid principal 
balance of the second lien over a term that matches the term of the 
modified first mortgage;  

 Forbear principal in the same proportion as any principal forbearance 
on the first lien, with the option of extinguishing principal under the 
Extinguishment Schedule; 

 After five years, the interest rate on the second lien will step up to 
the then current interest rate on the modified first mortgage, subject 
to the Interest Rate Cap on the first lien, set equal to the Freddie Mac 
Survey Rate;  

 The second mortgage will re-amortize over the remaining term at the 
higher interest rate(s); and 

 Investors will receive an incentive payment from Treasury equal to 
half of the difference between (i) the interest rate on the first lien as 
modified and (ii) 1 percent, subject to a floor. 
 

o For interest-only loans, we will share the cost of reducing the interest rate on 
the second mortgage to 2 percent.  Participating servicers will be required to 
follow these steps to modify interest-only second liens: 

 Reduce the interest rate to 2 percent; 
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 Forbear principal in the same proportion as any principal forbearance 
on the first lien, with the option of extinguishing principal under the 
Extinguishment Schedule; 

 After five years, the interest rate on the second lien will step up to 
the then current interest rate on the modified first mortgage, subject 
to the Interest Rate Cap on the first lien, set equal to the Freddie Mac 
Survey Rate;  

 The second lien will amortize over the longer of the remaining term 
of the modified first lien or the originally scheduled amortization 
term, with amortization to begin at the time specified in the original 
contract; 

 Investors will receive an incentive payment from Treasury equal to 
half of the difference between (i) the lower of the contract rate on the 
second lien and the interest rate on the first lien as modified and (ii) 
2 percent, subject to a floor. 

 
• Pay-for-Success Incentives for Servicers and Borrowers: 

o The Second Lien Program will have a pay-for-success structure similar to the 
first lien modification program, aligning incentives to reduce homeowner 
payments in a way most cost effective for taxpayers. 

 Servicers can be paid $500 up-front for a successful modification 
and then success payments of $250 per year for three years, as long 
as the modified first loan remains current. 

 Borrowers can receive success payments of up to $250 per year for 
as many as five years. These payments will be applied to pay down 
principal on the first mortgage, helping to build the borrower's equity 
in the home. 

 
• Payment Schedule to Compensate Lenders for Extinguishing a Second Mortgage: 

o As an alternative to modifying the second lien, lenders/investors will have 
the option to extinguish second liens in exchange for larger payments under a 
pre-set formula.  This will allow second lien holders to target principal 
extinguishment to the borrowers where extinguishment is most appropriate.  
For loans that are more than 180 days past due at the time of the 
modification, the lender/investor will be paid three cents per dollar of UPB 
extinguished.  

 
• Table: Extinguishment Price Schedule: Per Dollar of UPB in LTV range  

(Loans less than 180 days past due) 
o    Second-Lien LTV Range 

Back-End 
DTI

< 110 110 to 140 > 140

> 55 %  0.09 0.06 0.04

< 55 %  0.12 0.09 0.06

 
 
 
 
 
 
 
 
• Clear and Consistent Guidelines for Second Lien Modifications: As with the first lien 

modification program, the Second Lien Program provides clear and consistent guidelines for 
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modifying both amortizing and interest-only second liens.  A lack of common standards has 
limited loan modifications of both first and second liens in the past, even when modifications are 
likely to both reduce the chance of foreclosure and raise the value of the securities owned by 
investors. Mortgage servicers, who should have an interest in instituting common-sense loan 
modifications, often refrain from doing so because of a lack of clear standards.  Clear and 
consistent guidelines for modifications are a key component of foreclosure prevention.  

 
• Automatic Modification of a Second Lien When a First Lien is Modified: The Second Lien 

Program will facilitate automatic modification of a second lien when a first lien is modified for 
participating servicers, to ensure a comprehensive affordability solution for borrowers. 

 
• Second Lien Modification May Not Delay First Lien Modification:  The Second Lien Program 

will be a voluntary parallel program to the first lien modification program.  Modification of a 
second lien will not delay modification of a first lien.  The modification offer for a second lien 
under the program will occur as soon as the second lien servicer is able to prepare the terms and 
contact the borrower.     
 

• Cost-Effective for Taxpayers:  To protect taxpayers, the MHA Second Lien Program will focus 
on sound modifications.  All the payments are designed around the principle of “pay for success.” 
Borrowers, servicers and lenders/investors all have aligned incentives under the program to 
complete successful modifications at an affordable and sustainable level.   

 
2.  Support for Hope for Homeowners:  An improved Hope for Homeowners program can offer an 
important avenue for struggling borrowers to obtain a sustainable mortgage.  Hope for Homeowners can 
particularly benefit underwater borrowers by helping to increase the equity they own in their homes. 
These additional supports are designed to work in tandem and take effect with the improved and 
expanded program under consideration by Congress.  
 

• Inclusion of Hope For Homeowners in the Making Home Affordable Program:  Making Home 
Affordable will include Hope for Homeowners as an important element of a comprehensive 
program to help responsible homeowners improve affordability of their mortgages and avoid 
preventable foreclosure. 
 

• Requirement that Servicers Seek Hope for Homeowners Refinancing in Tandem with a 
MHA Trial Modification: When a borrower is in a trial Home Affordable Modification, a 
servicer will be required to evaluate a borrower for a Hope for Homeowners refinance 
and to offer the refinancing opportunity to the borrower if he or she qualifies. If a servicer 
determines the borrower is eligible for a Hope for Homeowners refinance in the initial 
discussion with the borrower, the servicer is required to also offer the refinance at the 
same time as the trial modification offer.  
 

• Pay-For-Success Incentives Similar to Other MHA Modifications:  Servicers and 
lenders who help make mortgages more affordable for struggling homeowners through 
Hope for Homeowners will receive pay-for-success incentive payments similar to the 
incentive payments offered for Home Affordable Modifications.    

o Servicers can receive a $2,500 up-front incentive payment for a successful Hope 
for Homeowners refinancing.   

o Lenders who originate the new Hope for Homeowners refinanced loans are 
eligible for success fees of up to $1,000 per year for up to three years, so long as 
the refinanced loan remains current. 
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o These incentive payments will only be available to servicers and originators who 
are participants in the Making Home Affordable Program. 

 
• More Principal Writedowns to Help Underwater Borrowers:  Hope for Homeowners offers 

homeowners mortgage refinancings that include principal writedowns.  This will allow 
underwater borrowers to increase the amount of equity they own in their homes.  Underwater 
borrowers are more likely to be at risk of foreclosure, so increasing equity for these homeowners 
through Hope for Homeowners will be an important tool for the Administration in preventing 
avoidable foreclosures and keeping Americans in their homes. 
 

• Support for Legislation to Strengthen Hope for Homeowners:  In order to ensure that many 
more borrowers are able to participate in Hope for Homeowners, we are working to improve the 
program and actively pursuing legislation so that the FHA may reduce fees paid by borrowers, 
increase flexibility for lenders to refinance troubled loans, permit borrowers with higher debt 
loads to qualify, and make further improvements to strengthen Hope for Homeowners so that it 
can function effectively as an integral part of the Making Home Affordable Program. 
 

• Treasury Purchase of Special Ginnie Mae Pools to Provide Liquidity for Hope for 
Homeowners Loans:  Under HERA authority, Treasury or the GSEs would purchase special 
Hope for Homeowners Ginnie Mae IIs wrapped by the GSEs.  These purchases will increase 
secondary market liquidity for new Hope for Homeowners loans, supporting additional assistance 
to homeowners.   

 
 

### 
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CROSS v. FEDERAL NATL. MORTGAGE ASS'N, 359 So.2d 464 (Fla.App. 4 Dist. 1978)

LOUIS CROSS AND DICY B. CROSS, APPELLANTS, v. FEDERAL NATIONAL MORTGAGE

ASSOCIATION, APPELLEE.

No. 77­130. 

District Court of Appeal of Florida, Fourth District.

April 25, 1978.

  Appeal from the Circuit Court, Broward County, Victor O. Wehle,

J.

  William J. Berger, of Greenberg, Traurig, Hoffman, Lipoff,

Quentel & Wright, Miami, for appellants.

  Patrick McGrotty, of Booher & McGrotty, Miami, for appellee.

  DOWNEY, Chief Judge.

    Appellants executed a note and mortgage in favor of

Southeastern Home Mortgage Company. When appellants defaulted in

their payments this suit was instituted to foreclose the

mortgage. Appellee (Southeastern's assignee) was awarded a

summary judgment and appellants contend that was error because of

the existence of genuine issues of material fact.

    The mortgage in question was federally insured as a part of a

federal program specifically designed to provide home ownership

Page 465

for low income families. The program is administered by the

Department of Housing and Urban Development through the FHA and

is commonly referred to as the 235 program. The Secretary of HUD

has promulgated a handbook entitled "Administration of Insured

Home Mortgages", which contains procedural guidelines for, among

other things, handling mortgages in default. Specifically, these

guidelines direct that the agency contact a mortgagor in default

and make substantial efforts to try to rectify the default by

assisting the mortgagor in various ways.[fn1]

    Participants in the 235 program were required to complete

annual FHA recertification papers. Appellants failed to file

their recertification papers which were due by June 21, 1974, and

thus became ineligible for further participation in the program.

    In opposition to appellee's motion for summary judgment

appellant, Mrs. Cross, filed an Affidavit which stated that when

the recertification papers were sent to her she was incapacitated

in the hospital and her husband, who can not read, failed to

advise her of receipt of the papers. The affiant further stated

that appellee failed to follow the HUD guidelines set forth above

in an effort to assist appellants who were always qualified for

recertification. Appellee denied these statements in its

Affidavit.

    It seems clear now that the HUD guidelines are not mandatory

procedures constituting conditions precedent to foreclosure.

Encarnacion Hernandez v. Prudential Mortgage Corporation, 553 F.2d 241
(1st Cir. 1977).[fn2] However, a mortgage foreclosure is
an equitable action and thus equitable defenses are most

appropriate. Thus, it appears to us, as suggested in Federal

National Mortgage Association v. Ricks, 83 Misc.2d 814,

372 N.Y.S.2d 485 (S.Ct. 1975), that given the purpose of this federal
Act and the recommended efforts to obviate the necessity of

foreclosure, any substantial deviation from the recommended norm

might be considered by the trial court under the heading of an

equitable defense. Appellants here pleaded such a defense and

Mrs. Cross' Affidavit indicated evidentiary support therefor.

Thus, there was a genuine issue of fact existing which precluded

summary judgment.

    Accordingly, the judgment appealed from is reversed and the

cause remanded for further proceedings consistent with this

opinion.

    REVERSED AND REMANDED with directions.

    DAUKSCH and ANSTEAD, JJ., concur.

[fn1] Typical of these guidelines is: ". . . The Foreclosure of a

mortgage . . . is a last resort, and the mortgagee should acquire

a property only when the mortgagor either cannot or will not make

his mortgage payment as agreed. In any situation short of this,

the Federal Housing Administration is prepared to help the

mortgagee prevent foreclosure, and several specific relief

measures are described in this chapter."

[fn2] See also: Roberts v. Cameron­Brown Co., 556 F.2d 356 (5th 
Cir. 1977).

http://www.loislaw.com/pns/doclink.htp?alias=F1CASE&cite=553+F.2d+241
http://www.loislaw.com/pns/doclink.htp?alias=NYMISC&cite=83+Misc.2d+814
http://www.loislaw.com/pns/doclink.htp?alias=NYMISC&cite=372+N.Y.S.2d+485
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ACKNOWLEDGMENT THAT POTENTIAL
CLIENT DECLINED TO HIRE ATTORNEY

The undersigned potential client (Hereinafter “The Undersigned”) agrees that he has declined
and to retain Mr. Bonfiglio and his law firm (Hereinafter “The attorney”)  as his attorney and will
seek other counsel or other means to respond to this lawsuit, _____________. The undersigned
agrees that Mr. Bonfiglio has advised the undersigned that the complaint filed against me and served
on me must have a written response, with a copy served on the attorney by mail or hand delivery and
the original filed with the clerk of court, within 20 calendar days that the complaint was served on
me. The undersigned understands that I/we will be defaulted and automatically lose the foreclosure
suit and may be forced out of my/our house within about 40 to 60 days from the date I was served
unless I file and serve a written response.

The undersigned further agrees that he has not left any of his original papers with the attorney and
has left the office with all of the papers that the undersigned brought with him.

I hereby acknowledge receipt of a copy of this acknowledgment.

____________________________ _____________________________
Client  date Client date

Witness as to the signatures for both:

_____________________________________________
Witness Date

________________________________________
James A. Bonfiglio, Esq.     date
Law Offices of James A. Bonfiglio, P.A.
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Law Office of James A. Bonfiglio, P.A.
Phillips Point - West Tower

777 South Flagler Drive Suite 800
West Palm Beach, Florida, 33401

James A. Bonfiglio, Esq. Post Office Box 1489                  Please reply to:
e mail: tilalawyer@aol.com Boynton Beach, Florida 33425-1489                    Post Office Box 1489 
Web Site: Fightforeclosure.com      Phone: 561-734-4503  Fax: 561-734-1872     Boynton Beach, Fl 33425-1489

August 22, 2005

Accredited Home Lenders, Inc. Household Finance Corp. Household Mortgage Services
450 Carillon Parkway Suite 150 Last Known Address: Last Known Address:
St. Petersburg, Fl. 2700 Sanders Road P.O. Box 11035
33716-1299 Law Dept, Attn: Tori Voltz Orange, Cal. 92856-8135

Prospect Heights, IL
 60070-2701

Re: Irvin vs. MERS 05 CA 2605 Broward Circuit Ct.
       Loan Closing Date: 11/19/02
       Loan Number 0211066574

Dear Sirs:

Please be advised that I have been retained by Mr. William Irvin, along with Ms. Sherri Simpson,
to represent Mr. Irvin in the above foreclosure, Irvin vs. MERS 05 CA 2605 Broward County Circuit
Court, State of Florida. Therefore, be advised that I have been authorized by my client to rescind the
home secured consumer credit transaction entered into with Mr. Irvin and Accredited Home Lenders
Inc. on or about November 19, 2002, and hereby exercise that right pursuant to The Federal Truth
in Lending Act, 15 U.S.C. §1635 [TIL] and 12 C.F.R. §226.23 [Reg Z.].

Mr. Irvin has the TIL right to rescind which he hereby exercises and gives notice of his intent to do
so. Mr. Irvin is ready willing and able to comply with his TIL tender obligation and offers to do so.

You are hereby also advised that MERS as Nominee for Household Finance Corp. brought the above
suit to foreclose the mortgage against Mr. Irvin. Florida does not recognize any legal capacity for an
entity to file suit as “a nominee” nor does Florida have an entity identified as “Household Finance
Corp.” authorized to do business in the Florida. The Florida Dept. of State, Div. Of Corporations has
2 entities identified as “Household Finance Corporation” both of which are inactive. Otherwise I can
find no such entity. Therefore I am directing and delivering a copy of this notice to Household
Finance Corporation at the last known address with the Florida Div. Of Corporations.

Mr. Irvin also received a May 23, 2003 demand for proof of flood insurance from an entity called
“Household Mortgage Services” address: P.O. Box 11035 Orange, Cal. 92856-8135. The Florida
Dept. of State, Div. Of Corporations has 1 entity identified as “Household Mortgage Services, Inc.
which is inactive, but shares the same Sanders Road, Prospect Heights, Ill., address as the 2 inactive
“Household Finance Corporation” entries Otherwise I can find no such entity. Therefore, I am also
directing and delivering a copy of this notice to Household Mortgage Services to the Post Office



Accredited Home Lender
Household Finance
Household Mortgage
August 22, 2005
Page 2

Law Office of James A. Bonfiglio, P.A.   Phillips Point - West Tower  777 S. Flagler Dr. Ste 800   W. Palm Beach, Fl, 33401

Address in the demand for flood insurance. 

The original Notice of Right to Cancel identified Accredited Home Lenders Inc. as the creditor with
an address to deliver the Notice of Intent to Cancel as: 450 Carillon Parkway St. Petersburg, Fl..
3716-1299. The Florida Dept. of State, Div. Of Corporations has an entity identified as “Accredited
Home Lenders Inc.” which is active at the following address: Mailing Address 15090 Ave. Of
Science, San Diego CA, 92128 (Changed 02/17/2004). Therefore I am directing and delivering a
copy of this notice to Accredited Home Lenders Inc.” at the address in the notice and the last known
address with the Florida Div. Of Corporations. I am also requesting that  Accredited Home Lenders
Inc. Provide me with the name and current address for all assignees and or servicing agents of the
Irwin loan known to Accredited, along with proof of the assignment, or servicing rights. 

Please be advised that the creditors hereunder, violated TILA by failing to provide any TIL
disclosures, much less an accurate TILA disclosure statement, and failed to provide any notice of
right to cancel, or an accurate one. Pursuant to the Act, the creditor has twenty (20) days from the
date of receipt of this notice to cancel the security interest and return all charges assessed against our
client, Mr. Irwin.  Please consider this a formal request that the transaction be rescinded pursuant to
15 U.S.C. 1635 and Reg. Z 226.23.

Sincerely,

James A. Bonfiglio, Esq.
JAB:jb
cc: S. Simpson, Esq.
      T. Rollins, Esq.
      Client 
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Law Office of James A. Bonfiglio, P.A.  Post Office Box 1489 Boynton Beach, Fl, 33425

notapp.091309.wpd

IN THE CIRCUIT COURT OF THE 15TH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

BAC HOME LOAN SERVICING, L.P. FKA CASE NO.: 09-25630 AW
COUNTRYWIDE HOME LOANS SERVICING, L.P.

Plaintiff,
vs.

KAROLINA TRYNISZEWSKI, and PIOTR
TRYNISZEWSKI, etc., et. ux., et al,

Defendants.
                                                                                        /

NOTICE OF APPEARANCE AND UNAVAILABILITY 

NOW INTO COURT, comes James A. Bonfiglio, Esq., and The Law Offices of James A.

Bonfiglio, P.A. and files this their Notice of Appearance for KAROLINA TRYNISZEWSKI, and

PIOTR TRYNISZEWSKI (Hereinafter “The Tryniszewskis”), the Defendants herein, and would

request that copies of all pleadings, motions and notices be furnished to undersigned counsel.

Counsel is also unavailable on the dates as specified below and requests that no matters be scheduled

during the periods of unavailability.

1. Please inform all attorneys and support staff at your firm to mail all documents to

James A. Bonfiglio at: Law Offices of James A. Bonfiglio, P.A. or James A. Bonfiglio, and always

to: P.O. Box 1489, Boynton Beach, Fla. 33480-1489.

2. Please advise all attorneys and support staff at your firm, to immediately stop and do

not mail nor deliver in any manner to 777 South Flagler Drive, Suite 800, West Palm Beach, Florida,

33401 as a mail or delivery address for Mr. Bonfiglio. Mail directed to this address is delayed by

several days, and is sometimes delivered to the wrong Tower.
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3. Please advise all attorneys and support staff at your firm that the physical delivery

address, and only to for physical hand delivery or express delivery, please use 5616 N. Ocean

Blvd., Ocean Ridge Fla. 33435. Do not use this as a mail delivery address. 

4. Please advise all attorneys and support staff at your firm that they may send

documents to me via e mail in word perfect or adobe format, E-mail: Tilalawyer@aol.com. This is

not an acknowledgment or agreement to substitute mail or hand delivery with e-mail delivery, nor

is it a waiver of the service requirements under the Florida or Federal Rules of Civil Procedure. See:

Pee v. Aaron, 719 So.2d 372 (Fla. 4th DCA 1998). You are also notified that the undersigned will

not accept documents transmitted to the undersigned’s facsimile number below as a substitute for

mail or hand delivery service.

5. Please be advised that the Defendants have assigned any and all rights to statutory and

or contractual attorney fees and costs to the undersigned attorney.  

6. Please be advised that the undersigned is unavailable for the following dates, and asks

that nothing be scheduled during these dates and times:

a. August 31, 2009 through September 14, 2009, inclusive;

b. September 17, and September 18, 2009;

c. September 24, and 25, 2009;

d. Nov. 19, 2009, through Nov. 30, 2009 inclusive;

e. Dec. 18, 2009, through Jan. 4, 2010, inclusive.

I HEREBY CERTIFY that a true and accurate copy of the above has been furnished by

facsimile and/or U.S. mail this 17th day of August, 2009, to: Lauren Ann Cascino, Esq., Butler and

mailto:Tilalawyer@aol.com.
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Hosch PA, 3185 S Conway Rd., Suite “E”, Orlando, Florida 32812-7315, facsimile1-407-381-5577,

E-Mail: laurenc@butlerandhosch.com; MERS Inc., Electronic Data Systems Corp., 3300 SW 34th

Ave. Suite 101, Ocala, FL, 34474.

     LAW OFFICES OF JAMES A. BONFIGLIO, P.A.
     P.O. Box 1489
     Boynton Beach, Fla. 33425-1489
     (561) 734 - 4503 Telephone
     (561) 734 - 1872 Facsimile
     E-mail: Tilalawyer@aol.com

BY:___________________________________
      JAMES A. BONFIGLIO, Attorney at Law
      Counsel for The Tryniszewskis
      Florida Bar Number: 288055

mailto:laurenc@butlerandhosch.com;
mailto:Tilalawyer@aol.com
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