IN THE CIRCUIT COURT OF THE 6TH JUDICIAL CIRCUIT,

IN AND FOR PINELLAS COUNTY, FLORIDA
US Bank National Association,
as Trustreefor certificateholders
of Bear Stearns asset backed
securities I LLC 

Plaintiff,

vs.






  CASE NO:  09-12345
JOHN DOE, ET AL,


Defendant.

___________________________________/

DEFENDANT’S MOTION TO DISMISS FOR PLAINTIFF’S FAILURE TO POST NON-RESIDENT COSTBOND

COMES NOW Defendant(s), JOHN DOE and for their motion to dismiss Plaintiff’s complaint, states:

1. The Plaintiff is a foreign corporation and pursuant to FS 57.001 is required to post a nonresident cost bond.

     F.S. 57.011

     Costs; Security by nonresidents :
When a nonresident plaintiff begins an action... he or she shall file a bond with surety to be approved by the clerk of $100, conditioned to pay all costs which may be adjudged against him or her in said action in the court in which the action is brought. On failure to file such bond within 30 days after such commencement or such removal, the defendant may, after 20 days’ notice to plaintiff (during which the plaintiff may file such bond), move to dismiss the action or may hold the attorney bringing or prosecuting the action liable for said costs and if they are adjudged against plaintiff, an execution shall issue against said attorney.

2. On or about June 20th, 2009 Defendant’s filed notice demanding Plaintiff to file Non-resident cost bond pursuant to FS Section 57.011, within 20 days of service.
3. Despite the passage of over 90 days, Plaintiff, to date, has not posted the nonresident cost bond and this action is subject to dismissal. 
4. In a case on point, The Fourth Judicial Circuit Court Granted Defendant’s Motion to Dismiss the pending foreclosure case for Plaintiff’s failing to post the statutorily required non-resident cost bond and stated, “The Florida Statutes require that a foreign corporation instituting legal action in the State of Florida post a bond with the clerk of court prior to moving forward with the legal action. Citigroup Global Markets v. Bumbu, 16 Fla. L. Weekly Supp. 737a (Fourth Judicial Circuit, Clay County, June 2, 2009.)

5. The Law Offices of David Stern should also be sanctioned for attempting to post the nonresident cost bond on Plaintiffs behalf, which would be in violation of Florida Statutes 454.20, Rule 2.060(f) Florida Rules of Judicial Administration:
 Under Florida law an attorney cannot become a surety on any bond of his client in any judicial proceeding. Section 454.20, Florida Statutes; Rule 2.060(f), Florida Rules of Judicial Administration.

WHEREFORE, this defendant requests the court dismiss the Plaintiff’s complaint with prejudice and award this defendant all other relief to which this defendant proves himself entitled.

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing was sent on September _____, 2010 via U.S. Mail to:Law Offices of David Stern, P.A 900 South Pine Island Rd Suite 400 Plantation, FL 33324-3920
____________________________________

JOHN DOE
123 Main Street
Anytown, FL 12345
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