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- OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY@
GENERAL JURISDICTIONAL/CIVIL DIVISION %

CASE NUMBER: 09-009463-CI-19 >

HSBC BANK,
PLAINTIFF,

VS.
CALVIN JOHNSON, ET AL, < Q

DEFENDANT(S).

/ c ®
DEFENDANT’S MOTION TO PRECLUDE THE § hﬁ F A HEARING
T

ON THE PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
BASED ON THE GROUNDS OF PREMATURITY AND LACK OF DISCOVERY
WITH SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES

The Defendant, CALVIN JOHNSO fendant”), by and through the undersigned
counsel, and pursuant to rule 1.510 of % es of Civil Procedure as well as the Due
Process and Equal Protection Cl a and United States Constitutions, hereby
respectfully moves this Court to p. e setting of a hearing on the Plaintiff’s motion for
summary judgment based on the ds that the setting as well as the conduct of such hearing
would be prema cause the Defendant has not been provided with discovery by the

Plaintiff.

In is motion, the Defendant would state and show, as follows.




B
On Ju1y2{ . 2009, the Defendant filed a motion to dismiss with this Court with service
upon the attorney of record for the Plaintiff disputing the Plaintiff’s standing to sue him in this

Wt o 4
Court. A true and correct copy of said mﬁr is attached hereto as Exhibit A.

2
On July 2? , 2009, the Defendant received a copy of the Plaintiff’s motic Q s

Jjudgment along with the Plaintiff’s supporting affidavit. A true and correct z%
tB.

for summary judgment and affidavits are attached hereto as Composits ibi
®
3.

On Julyz_y, 2009, the Defendant propounded the % Overy requests pursuant
to the Florida Rules of Civil Procedure and Qualified st pursuant to the Federal
intiff:

Real Estate Settlement Procedures Act (RESI%%

The Defendant’s Notice of Filing Defendant’s First Discovery Request and Qualified

correct copy of which is attached hereto as Exhibit

3.2.

3.3.

The Defendant’s First Request for Admissions, a true and correct copy of which is

attached hereto as Exhibit E.




The Defendant’s First Interrogatories, a true copy of which is attached hereto as Exhibit

4.
The Defendant has propounded the foregoing discovery requests upon the Plaintiff with

the intent of obtaining information that is reasonably calculated to lead to admissib

S.

The Defendant needs to engage in the discovery process with the aim of ob g

probative evidence to support his defenses against the Plaintiff’s clai ®
6.
The Defendant has reason to believe that the PIA% documents and
information that could lead to evidence that wou@ﬁ fenses.
The Defendant has not been re 1 attorney until J une'ﬂ, 2009.
Nevertheless, he has sought to e i very process at his earliest opportunity.

8.
The Defen h%ﬂ,wn to believe that, if the Plaintiff’s representatives and
. 4

attorney of reco 0 e, 1 obtain the necessary information and documents upon

which to fo i ense within the next sixty (60) days.
The Defs

endant needs a period of at least ninety (90) days within which to either prepare
for trial or respond to the Plaintiff’s motion for summary judgment with the Plaintiff’s own

admissions, the Plaintiff’s answers to interrogatories and opposing affidavits.




As in the case of any other litigant, the Defendant has both procedural and substantive
rights. These rights include the right to discovery in order to cross-examine witnesses and the

right to a jury trial or an evidentiary hearing with respect to factual matters. (See, e.g., Art. 1,

o

to be reasonably certain that no genuine issue of material fact exists. See Singer v. Sta

§22, Fla. Constitution and Rules 1.430 and 1.280, Fla. R. Civ. P.).

It is axiomatic that the facts of a case must be sufficiently developed in o

2d 637, 639 (Fla. 4th DCA 1995). Thus, “[a]s a general rule, a co not‘en eI summary

v. Publix Su;

Jjudgment when the opposing party has not yet completed disc

opponent has not completed discovery and di (3 are pending before the court),
citing Singer v. Star, 510 S.2d 637 (Fla. 4" % A&B Pipe and Supply Co., v. Turnberry
Towers Corp., 500 So.2d 261 (Fla. 3%%; De Rosa v. Shands Teaching Hospital and

).

Clinic, Inc. 468 So.2d 415 (Fla.

The Defendan es&’ise his rights by obtaining admissions, answers to

interrogatories t documents reasonably calculated to lead him to probative evidence

nse to the Plaintiff’s claims.




Based on the foregoing reasons, this Court should enter an order precluding the setting of
a hearing on the Plaintiff’s motion for summary judgment so as to afford the Defendant a

reasonable opportunity to obtain critical admissions, answers to interrogatories and relevant

of the Plaintiff.
CERTIFICATE OF SERVICE
I'hereby certify that a true and correct copy of the fo i t’s Motion

to Preclude the Setting of a Hearing on the Plaintiff’s ary Judgment With

Supporting Memorandum of Points and Authoriti by first-class mail and by fax

on Julydd’, 2009, addressed to: M. Glenn MaLs y, Esquire, SMITH, HIATT & DIAZ,
A.P.O. -1438, Fax: (954) 564-9252.




